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QUESTION PRESENTED

Petitioner Oscar Arreguin-Aguilar’ s sentence was enhanced by the district court based on a
finding that his 2005 Florida state conviction for carrying a concealed firearm was a “crime of
violence” for purposes of the sentencing guideline (USSG 82L1.2) applicable to his offense of
conviction, 8 U.S.C. 8 1326. This finding had the effect of increasing Mr. Arreguin-Aguilar’s
sentence of imprisonment by at least two years. The Court of Appeals affirmed this finding.
Apparent, however, on the face of the decision of the Court of Appealsisthe fact that both lower
courts applied the wrong definition of “crime of violence” to Mr. Arreguin-Aguilar’s prior
convictionfor carrying aconcealed firearm. There can be, moreover, no disputethat Mr. Arreguin-
Aguilar’s carrying-a-conceal ed-firearm convidion is not a“crime of violence” under the correct
definition, that of 82L.1.2, or that the error affected his substantial rights. Asaresult, the question
presented becomes the f ol lowing:

Whether this Court should exercise its discretionary certiorari jurisdiction and grant

certiorari, vacate the judgment below, and remand the case so that the Court of

Appeals can correct the obvious error affecting Mr. Arreguin-Aguilar’s substantial

rights.
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IN THE

Supreme Court of the United States

OCTOBER TERM, 2007

OsCcAR ARREGUIN-AGUILAR, Petitioner,
V.

UNITED STATES OF AMERICA, Respondent.

On Petition for Writ of Certiorari tothe
United States Court of Appeals
for the Eleventh Circuit

PETITION FOR A WRIT OF CERTIORARI

Thepetitioner, OSCAR ARREGUIN-AGUIL AR, respectfully praysthat awrit of certiorari issue
to review the judgment and opinion of the United States Court of Appealsfor the Eleventh Cirauit,
entered in the above entitled proceeding on November 14, 2007.

OPINION BELOW
The unpublished per curiam opinion of the Court of Appeals (App., infra, 1a-2a) isreported

at 2007 WL 3355457.



JURISDICTION

The petitioner, OSCAR ARREGUIN-AGUIL AR, Was prosecuted by a one-count indictment in
the United States District Court for theNorthern District of Florida, for violation of 8 U.S.C. § 1326.
He appeal ed hissentence to the Eleventh Circuit Court of Appealsinvoking the court'sjurisdiction
under 28 U.S.C. § 1291. His sentence was affirmed by an order entered November 14, 2007.

The jurisdiction of this Court to review the judgment of the Eleventh Circuit Court of
Appeasisinvoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONSINVOLVED

The provisions of USSG 882L.1.2, 4B1.1, and 4B1.2 (2006) are set forth in Appendices B,
C, and D, respectively.

Section 790.01, Florida Statutes (2005) providesin pertinent part that “ A person who carries
aconcealed firearm on or about his or her person commits afelony of the third degree.”

STATEMENT OF THE CASE

Petitioner Oscar Arreguin-Aguilar pleadedguilty inthedistrict court to aone-count violation
of theillegal reentry statute, 8 U.S.C. § 1326. The date of the offensewas December 14, 2006. The
presentence investigation report (“PSR”) prepared in his case enhanced his base offense level by
sixteen levels pursuant to USSG 82L1.2(b)(1)(A)(ii), which provides that “if the defendant
previously was deported, or unlawfully remained in the United States, after . . . aconviction for a
felony that is. .. acrimeof violence. . . increase by 16 levels.” The PSR found that Mr. Arreguin-
Aguilar’s 2005 Horida state conviction for carrying aconcealed .22 pistol — sustained priar to his

deportation from the United States —was a “crime of violence” under 82L 1.2(b)(1)(A)(ii). Then



court-appointed counsel for Mr. Arreguin-Aguilar made no objectionsto the PSR, and the district
court, after adopting the findings of the PSR, sentenced Mr. Arreguin-Aguilar to 46 months
imprisonment.!

A timely noticeof appeal pursuantto 28 U.S.C. § 1291 wasfiled. On appeal court-appointed
counsel raised, inter alia, an issue questioning whether Mr. Arreguin-Aguilar’s carrying-a-
conceal ed-firearm conviction was a “crime of violence” warranting the sixteen-level enhancement
under USSG 82L.1.2(b)(1)(A)(ii). Hestated, however, that hebelieved that theissue wasforecl osed
by United Statesv. Gilbert, 138 F.3d. 1371 (11th Cir. 1998), in which the Eleventh Circuit had held
that carrying a concealed wegpon in violation of Florida law isa*crime of violence” under USSG
84B1.2(1) (the career offender guideline). The United Statesagreed that Gilbert wasthe controlling
law, and the Court of Appedls, in reliance on Gilbert, affirmed Mr. Arreguin-Aguilar’s sentence.
As explained in depth below, however, this was error, as the parties and the Court of Appeds all
overlooked the fact that the illegal reentry guideline has its own definition of “crime of violence,”
one that differs materially from the definition found in the career offender guideline, and under
whichthere can beno disputethat Mr. Arreguin-Aguilar’ s2005 firearm conviction would not qualify

asa“crime of violence” under 82L1.2(b)(1)(A)(i).

'Undersigned counsel did not represent Mr. Arreguin-Aguilar in the district court or before the
Court of Appeals.



REASONSFOR GRANTING THE PETITION

ThisCourt Should Exer ciseitsDiscretionary Certiorari Jurisdiction and Grant

Certiorari, Vacate the Judgment Below, and Remand the Case So That the

Court of Appeals Can Correct the Obvious Error Affecting Mr. Arreguin-

Aguilar’s Substantial Rights.

Mr. Arreguin pleaded guilty to having unlanfully re-entered the United States following
deportation in violation of 8 U.S.C. § 1326. The date of the offense was December 14, 2006. The
district court enhanced Mr. Arreguin-Aguilar’ s base offense level by sixteen levels and sentenced
himto forty-six month’ simprisonment based on afinding that Mr. Arreguin-Aguilar’sprior Florida
state conviction for carrying a conceal ed firearm was a crime of violence for purposes of theillegal
reentry guideline, USSG §2L.1.2.

The courts and the parties below believed that this finding was required by the Eleventh
Circuit’s precedent in United States v. Gilbert, 138 F.3d 1371 (11th Cir. 1998), which holds that
carryingaconcea ed weaponinviolation of Floridalaw isa*“ crimeof violence” under USSG 84B1.1
(thecareer offender guideline). Then court-appointed counsel for Mr. ArreguinAguilar statedinhis
Issuel of appellant’ sinitial brief that Gilbert was dispositive of theissue, but that he was presenting
the argument because Mr. Arreguin-Aguilar had requested that he do so. The United States, in its
responsive brief in opposition, wrote that

Counsdl is quite correct in advising the defendant that this Court has held a

conviction for carrying a concealed firearm under Florida law qualifies as “acrime

of violence” under the Sentencing Guidelines. That holding iswell established by a

long line of cases beginning with United Satesv. Gilbert, 138 F.3d 1371, 1372 (11th

Cir. 1998), which remains the controlling law on thisissue

SeeUnited Satesv. Arreguin-Aguilar, No. 07-12071, p. 15 (Brief of Plantiff-AppelleeUnited States



of America) (emphasis supplied).

Thus on November 14, 2007, the Court of Appeals issued its decision holding that:

A line of cases from this court establishes as a matter of law that a conviction for

carrying a concealed fireerm in Floridais acrime of violence under the Guiddines.

United States v. Gilbert, 138 F.3d 1371, 1372 (11th Cir. 1998) (interpreting § 4B

1.1); United Statesv. Wi liams, 435 F.3d 1350, 1354 (11th Cir. 2006) (same). Weare

bound by our prior rulings. See United Statesv. Steele, 147 F.3d 1316, 1317-18 (11th

Cir. 1998)(en banc). In sum, the district court committed no error in finding that

appellant's prior conviction was a crime of violence.
United Satesv. Arreguin-Aguilar, 2007 WL 3355457 (11th Cir. 2007) (unpublished disposition)
(emphasis supplied) (attached as Appendix A).

Overlooked by the parties and the courts, however, isthe salient fact that the illegal reentry
guideline, USSG 82L 1.2, containsits own definition of “crime of violence’ that differsmaterially
from the one found in the career offender guideline. The career offender definition of “crime of

violence,” found at USSG 84B1.2(a), provides that:

The term “crime of violence” means any offense under federal or state law,
punishable by imprisonment for aterm exceeding one year, that--

(1) has as an element the use, attempted use, or threatened use of
physical force against the person of another, or

(2) is burglary of a dwelling, arson, or extortion, involves use of

explosives, or otherwise involves conduct that presents a serious

potential risk of phydcal injury to another.
USSG 84B1.2(a) (2006) (emphasissupplied). The Eleventh Circuit in Gilbert, in deciding whether
the Florida crime of carryingaconceal ed firearm was a crime of violence under thecareer offender
guideline, wrote that “[t]he elements of a concealed firearm offense do not include any use of

force; knowing carrying and concealment suffice. Carrying a concealed firearm, therefore, is

a“crimeof violence” only if it “ presents a serious potential risk of physical injury.” Gilbert, 138



F.3dat 1372 (internal citation omitted) (emphasissupplied). The Court went onto holdthat carrying
aconcealed firearm did involve conduct that presents a serious potential risk of physical injury and
was thus a crime of violence under the career offender guideline. Id.

Theillegal reentry guideline definition of crimeof violence, asamended November 1, 2001,
does not contain the residual provision providing that any “ offense that inwlves conduct that
presents a serious potential risk of physical injury to another” isalso a crime of violence. The
§2L.1.2 definition of “crime of violence” is asfdlows:

“Crimeof violence” meansany of the following: murder, mandaughter, kidnapping,

aggravated assault, forcible sex offenses, statutory rape, sexual abuse of a minor,

robbery, arson, extortion, extortionate extension of credit, burglary of adwelling, or

any offense under federal, state, or local law that has as an element the use, attempted

use, or threatened use of physical force against the person of another.

USSG §2L1.2, comment. (n. 1(B)(iii)) (2006). The Florida crime of carrying a concealed fiream
is not one of the enumerated offenses under the 82L.1.2 “crime of violence” definition. And the
Eleventh Circuit in Gilbert made clear that the elements of a concealed firearm offense do not
include any use of force. 138 F.3d at 1372.2 It is obvious, then, that Mr. Arreguin-Aguilar’ s prior

conviction for carrying a concealed firearm cannot be a “crime of violence” for purposes of the

illegal reentry guideline or for purposes of the sixteen-level increase under USSG

%It is perhaps this amendment that is the cause of the confusion on thisissue. Before 2001 the
821 1.2 definition of “crime of violence” simply referenced the one found at 84B1.2(a).

%See also Fla.Std.Jury Instr. (Crim.) 10.1: To provethe crime of carrying aconcealed firearm, the
State must prove the followving two elements beyond a reasonable doubt: (1) that the defendant
knowingly carried on or about hisor her person the weapon alleged, and (2) the weapon alleged was
concealed from the ordinary sight of another person.
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§2L.1.2(b)(1)(A)(ii).* Whether it may bean “ aggravatedfelony,” resulting in an eight-level increzse
under 82L.1.2(b)(1)(C), or dmply a prior felony conviction, resulting in an four-level increase
§2L.1.2(b)(1)(D), is best left at this paint be decided in the district court. In any case it means a
difference of at least eight offense levels to Mr. Arreguin-Aguilar, which in turn trandate to a
sentence more than two years lower, thus greatly affecting his substantial rights.

Mr. Arreguin-Aguilar requests, therefore, that this Court exerciseitsdiscretionary certiorari
jurisdiction, grant certiorari, vacate the judgment below, and remand the case (“GVR”) so that the
Court of Appealscan correct the obviouserror affeding Mr. Arreguin-Aguilar’ s substantial rights
Title 28 U.S.C. 8§ 2106 confers upon this Court a broad power to GVR, the power to remand to a

lower federd court any casera Sng afederal issuethat isproperly beforeitin its gppell ate capacity.

*Although 82L.1.2(b)(1)(A)(iii) also provides for a sixteen-level increasefor a prior conviction
for a“firearmsoffense,” the 82L 1.2 definition of “firearms offenses’ makesclear that theseare only
aggravated offenses of a kind not to include the mere carrying a concealed caliber .22 pistol. See
USSG §2L.1.2, comment. (n. 1(B)(v)) (2006):

“Firearms of fense” means any of the following:
(I An offense under federal, state, or locd law that prohibits the importation, distribution,
transportation, or trafficking of a firearm described in 18 U.S.C. 921, or of an explosive

material as defined in 18 U.S.C. 841(c).

(1) An offense under Federal, state, or local law that prohibits the possession of afirearm
described in 26 U.S.C. 5845(a), or of an explosive materid as defined in 18 U.S.C. 841(c).

(111) A violation of 18 U.S.C. 844(h).

(V) A violation of 18 U.S.C. 924(c).

(V) A violation of 18 U.S.C. 929(a).

(V1) An offense under state or local law consisting of conduct that would have been an

offense under subdivision (l11), (IV), or (V) if the offense had occurred within the special
maritime and territorial jurisdiction of the United Staes.
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Lawrencev. Chater, 516 U.S. 163, 166, 116 S.Ct. 604, 606 (1996). “The GVR orde has, over the
past 50 years, become an integral part of this Court's practice, accepted and employed by al sitting
and recent Justices.” I1d. “[T]he GVR order can improve the farness and accuracy of judcia
outcomes while at the same time serving as a cautious and deferential alternative to summary
reversal in cases whose precedential significance doesnot merit [this Court’s] plenary review.” Id.
at 168, 116 S.Ct. at 606; see also Sutson v. United Sates, 516 U.S. 193, 116 S.Ct. 600 (1996)
(applying Lawrence to acriminal case).
CONCLUSION
The petition for awrit of certiorari should be granted.
Respectfully submitted,

THE LAW OFFICE OF
WILLIAM MALLORY KENT

WILLIAM MALLORY KENT
Florida Bar No. 0260738

1932 Perry Place

Jacksonville, FL 32207

(904) 398-8000 Telephone

(904) 348-3124 Fax
kent@williamkent.com
ATTORNEY FOR PETITIONER
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No.

IN THE

Supreme Court of the United States

OCTOBER TERM, 2007

OsCAR ARREGUIN-AGUILAR,
Petitioner,
V.
UNITED STATES OF AMERICA,

Respondent.

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

ThePetitioner, OscAR ARREGUIN-AGUILAR, asksleavetofiletheenclosed Petition for Writ
of Certiorari to the United States Court of Appeals for the Eleventh Circuit without prepayment of
costs and to proceed in forma pauperisin accordance with Supreme Court Rule 39. Undersigned
counsel has agreed to handle this matter on apro bono basis.

Attached hereto is the Affidavit or Declaration in Support of Motion for Leave to
Proceed In Forma Pauperisthat has been completed and signed by Petitioner, Oscar Arreguin-

Aguilar.



WHEREFORE, Petitioner, Oscar Arreguin-Aguilar, asksleaveto proceedin formapauperis.

DATED this 12th day of February, 2008.

THE LAW OFFICE OF
WILLIAM MALLORY KENT

WIiLLIAM MALLORY KENT

Fla. Bar No. 0260738

1932 Perry Place

Jacksonville, Florida 32207
904-398-8000

904-348-3124 Fax
kent@williamkent.com
ATTORNEY FOR PETITIONER



No.

IN THE

Supreme Court of the United States

OCTOBER TERM, 2007

OSsCAR ARREGUIN-AGUILAR,
Petitioner,
V.
UNITED STATES OF AMERICA,

Respondent.

PROOF OF SERVICE

I, WiLLiAM MALLORY KENT, do declarethat on this date, February 12, 2008, pursuant to

Supreme Court Rules 29.3 and 29.4, | have served the attached MOTION FOR LEAVE TO
PROCEED IN FORM A PAUPERIS and PETITION FOR WRIT OF CERTIORARI on each party
to the above proceeding, or that party's counsel, and on every other person required to be served by
depositing an envel ope contai ning the above documentsinthe United Statesmail properly addressed
to each of them and with first-class postage prepaid.

The names and addresses of those saved are as fdlows:



Hon. Paul D. Clement

Salicitor General of the United States
Department of Justice - Room 5614
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

Oscar Arreguin-Aguilar
Register Number 06616-017
Atlanta USP

U.S. Penitentiary

P.O. Box 150160

Atlanta, GA 30315

AFFIANT



