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STATEMENT OF THE CASE AND OF THE FACTS

Procedural History

On February 26, 2001 an arrest warrant was issued for
Reynel don Davis on a charge of trafficking in cocaine in violation
of Florida Statutes, 8 893.135. [R1-3] Probable cause for the
arrest was based on a traffic stop of M. Davis in a rented
Chrysler mnivan that had taken place late in the evening of
February 11 and continuing into the early norning hours of February
12, 2001. [R1-1; Ri-6]

The State filed a three count information on March 21, 2001
agai nst George M chael Durrance, Reyneldon J. Davis and Larry
Wl lians, charging (1) M. Davis and M. Durrance in count one with
conspiracy to sell, purchase, manufacture, deliver, bring into the
State, or to be knowingly in actual or constructive possession of
28 granms or nore of cocaine, to wit: 400 grans or nore, contrary to
the provisions of Section 893.135(5), Florida Statutes, (2)
charging M. Davis alone in count two with possession of 400 grans
or nore of cocaine in violation of 8 893.135(1)(b)(1)(c). M.
Davis was not charged in the third count. [R1-10] The State | ater
filed an anended information that enlarged the tinme period of the
conspiracy to a period from January 1, 1998 to February 27, 2001.
[ R1- 50]

Davis filed a demand for discovery under Rule 3.220 of the

Florida Rules of Crimnal Procedure on WMarch 29, 2001. Thi s



di scovery demand expressly requested whether there had been any
el ectronic surveillance and if so, any docunents relating thereto.
[ RL-19] The state responded April 9, 2001 in part by disclosing
only “wire intercept docunents.” [Rl-24]

On August 6, 2001 M. Davis filed a notion to suppress the
cocaine that was seized from his rental vehicle that had been
st opped and searched on February 11 and 12, 2001 and fromwhi ch t he
police seized about 2.213 kilograns of cocaine. [Rl-36] [R5-463-
464] The notion alleged that the vehicle was searched wthout a
warrant and w thout consent. It also alleged that the defendant
was held in custody in the back of a |ocked police car for
approximately three hours during which he was noved to another
| ocation. The notion argued that the stop was a pretext stop for
speeding. After the rental vehicle was stopped and the defendant
was | ocked in the back of the police car, the police searched the
rental vehicle. The search of the defendant’s rental vehicle
turned up nothing of evidentiary val ue. Only after the initia
search turned up nothing did the police then call for a K-9 unit to
conme to the scene. The defendant continued to be held during this
entire tinme. At sone point the rental van and the defendant
separately in the |locked police cruiser were noved to another
| ocation. About three hours |ater the defendant was rel eased and
allowed to leave in the vehicle. Apparently the cocaine was found

during the second search after the van was noved. [R1-36-41]



The notion argued, anong other matters, that under Florida v.
Royer, 460 U.S. 491 (1983), the police had viol ated the defendant’s
constitutional rights by conducting a search wi t hout probabl e cause
and that the detention ripened into an arrest before probabl e cause
was ever established. [R1-36-42]

This notion was denied, initially wthout an evidentiary
hearing, by witten order dated Septenber 5, 2001. [R1-44] The
court conducted an evidentiary hearing on the notion to suppress
I medi ately prior to trial. [R3-104]

The state filed a notice of intent to classify Davis as a
habi tual offender pursuant to Florida Statutes, & 775.084 on
Sept enber 4, 2001. [R1-61]

Trial by jury comrenced on Septenber 4, 2001, continued
Sept enber 5, 2001, was recessed Septenber 6, 2001 and concl uded by
guilty verdict on Septenber 7, 2001.' [R3-1; R4-1; R5-1; R6-1; RIL-
65; R6-762]

The defense filed a notion for new trial October 8, 2001
arguing inter alia that the court had erred in denying the defense
notion for mstrial based on the state’ s discovery violation and
that the court erred in denying the defense notion to suppress.

[R1-69-70] The notion for new trial was denied follow ng an

! The trial transcript shows that the jury returned guilty
verdicts as to both counts one and two, however the record on
appeal only contains the verdict formas to count one. [R6-762;
R1- 65]



evidentiary hearing on Cctober 29, 2001. [R1-71]

The court sentenced Davis as a habitual felony offender to
concurrent ternms of twenty-two (22) years on counts one and two,
plus a $250,000 fine “pursuant to section 775.083, Florida
Statutes. [R1-72-78] A guideline scoresheet was prepared and fil ed
which scored Davis for trafficking in cocaine as the primary
of fense at 92 points and conspiracy to traffic in cocaine as an
addi tional offense for 46 nore points, plus a total of 15.2 points
for prior record, ending up with a | owest perm ssible sentence of
93.9 nonths. [R1-79-80]

A tinely notice of appeal was filed. Thereafter a notion to
correct sentence and first anmended notion to correct sentence
pursuant to Rule 3.800 (b)(2), Florida Rules of Crim nal Procedure,
were filed with the trial court on April 14 and My 24, 2002
respectively, which were denied by order entered June 14, 2002.
[ Suppl enental Record 1; 8; and 11] The suppl enental record was
filed on June 17, 2002 and this brief followed in a tinmely manner.
Evi dence at Tri al

The state presented six wtnesses: Jacksonville Sheriff’s
Ofice (“JSO) Detective Charles Doe, JSO Detective Avelino
El egi no, JSO Canine Oficer John WIlianms, Florida Departnent of
Law Enforcenment (“FDLE") Agent Mark Brutnell, FDLE Chem st den
Abate, and Cay County Sheriff's Oficer Mchael Brown. [R4-203;

R5-403-404] In January 2001 the state had obtained a wire tap on



M chael Durrance in Jacksonville, who was suspected of purchasing
kil ogram quantities of cocaine from a man named Brian Miir in
Mam . [R4-248] They later got a wire tap on a “salesman” for
Durrance, naned Rennie Malinit. [R4-249] Wil e this was ongoi ng t he
state began surveillance of the people involved and through this
they saw a rental van conme and go fromDurrance’ s garage on January
14, 2001. [R4-250] The defendant, Reynel don Davis, was driving the
rental van. [R4-250]

The state then got a cell site nonitor order on a cellular
t el ephone used by defendant Davis. [R4-250] This allowed the state
to track the novenent of the cell phone while it was turned on
[ R4-250] During the week of February 9, 2001 the state determ ned
fromthis cell site nonitor order that Davis (or his cell phone)
was in the Mam area and had cone back to his honme in Ol ando.
[ R4-251] On February 11, 2001 the state determ ned that Davis was
inthe Mam area and based on an intercepted wire tap call between
Durrance and Davis on February 11, 2001, the state |earned that
defendant Davis told Durrance he was com ng to Jacksonville. [R4-
251] At approximately 7:00 p.m on February 11, 2001, Davis called
Durrance’ s nunber and spoke to a wonman naned Chantel, they chatt ed,
and he told her he was com ng to Jacksonville and to have Durrance
call him Chantel called Durrance, then Durrance called Davis and
Davis told Durrance he would be arriving in Jacksonville around

11:20 p.m [R4-251-252]



Detective Doe and FDLE Agent Brutnell set up a plan to have
Davis’s rental van stopped on 1-295. [R4-252] They had two
detectives dressed as ordinary patrol officers use a marked patr ol
car to do this. [R4-252]

In order to find the drugs that they believed Davis woul d be
bringi ng, but keep up the secret wire tap, they planned to have the
detectives find the drugs and pretend to be bad cops, pretend to
steal the drugs, but let Davis go. [R4-252-253] This would, they
hoped, generate some incrimnating conversation on the wire tap.
[ R4- 253]

Davi s was stopped the night of February 11, 2001 by Detectives
Har vey Baker and Avelino Elegino. They pretended to be stopping
Davis for speeding, put himin the | ocked rear of their patrol car
and i medi at el y began searchi ng his van. [ R5-405-406] But they were
unable to find any drugs. [R4-253] This went on for about fifteen
or twenty m nutes according to Detective Elegino's estimate. [R3-
170]

Only after being unable to find any drugs after searching
def endant Davis's vehicle did the officers then call for the K-9
unit that had been prearranged to be on stand-by for this stop.
[R3-170] The K-9 unit cane and the dog was put around the vehicle
and alerted. [R4-253] The officers searched again and still were
unabl e to find anything. [R4-253]

While this was going on Davis had called Durrance on Davis’'s



cell phone and Durrance drove by the scene of the traffic stop
wi t hout hinsel f stopping. [R4-254]

The officers had the van noved and Davis noved to a hidden
| ocati on where the van was searched nore thoroughly and this tine
alittle over 2 kilograns of cocai ne was found hidden in the van.
[ R4-254] Davis was then released and his van given back to him -
but wi thout the cocaine. [R4-254]

A nunber of calls were intercepted between Davis and Durrance
and Durrance and Mair. [R4-254] Davis nmade no incrimnating
statenents in these nonitored calls.

Davis was ultimately arrested on February 27, 2001 and taken
to the FDLE office in Olando for an interview Det ecti ve Doe,
Agent Brutnell and Oficer WIllians testified that Davis orally
confessed to knowi ngly transporting this cocai ne and ot her cocai ne
for Durrance and Mair. [R4-254]

Def endant Davis was the sole defense witness. He denied any
knowl edge of the cocaine that was found in the van and denied

maki ng any confessi on when he was arrested. [R6-623-626]



STANDARDS OF REVI EW

Deni al of Mdtion to Suppress

For the same underlying policy reasons enunciated in O nel as
v. United States, 116 S. C. 1657, 134 L. Ed. 2d 911 (1996)
appel l ate courts shoul d accord a presunption of correctness to the
trial court's rulings on notions to suppress with regard to the
trial court's determination of historical facts, but appellate
courts must independently review m xed questions of |aw and fact
that ultimately determine constitutional issues arising in the
context of the Fourth and Fifth Amendnent and, by extension,
Article I, section 9 of the Florida Constitution. Connor v. State,
803 So.2d 598 (Fla. 2001).

Assum ng error is found in the denial of the notion to
suppress based on constitutional grounds, constitutional errors,
Wi th rare exceptions, are subject to harm ess error analysis. The
harm ess error test, as set forth in Chapman v. California, 386
U S 18 (1991), and progeny, places the burden on the state, as the
beneficiary of the error, to prove beyond a reasonabl e doubt that
the error conplained of did not contribute to the verdict or,
alternatively stated, that there is no reasonabl e possibility that
the error contributed to the conviction. See Chapman, 386 U S. at
24. Application of the test requires an exam nation of the entire
record by the appellate court including a close exam nation of the

perm ssi bl e evidence on which the jury could have legitimately



relied, and in addition an even closer examnation of the
i mper m ssi bl e evidence which mght have possibly influenced the
jury verdict. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

In Arizona v. Fulmnante, 499 U S 279, 111 S C. 1246
(1991), the Court held that "before a federal constitutional error
can be held harm ess, the court nust be able to declare a belief
that it was harm ess beyond a reasonable doubt." The Florida
Suprene Court has explained that this neans:

the [reviewing] court nust still be able to conclude

beyond a reasonabl e doubt, after eval uati on of the i npact

of the error inlight of the overall strength of the case

and the defenses asserted, that the verdict could not

have been affected by the error. Goodwin v. State, 751

So. 2d 537, 545 (Fla. 1999) (enphasis supplied).

Di scovery - Brady Violation

State v. Schopp, 653 So. 2d 1016, 1021 (Fla. 1995) ("Only if
the appellate court can say beyond a reasonable doubt that the
def ense was not procedurally prejudiced by the discovery violation
can the error be considered harmess.”) See al so, State v. Evans,
770 So.2d 1174, at 1210 (Fla. 2000).
Sentencing Errors

The sentencing errors are subject to de novo revi ew.



SUMVARY OF ARGUMENTS

AN I NI TIAL TERRY STOP | MVEDI ATELY RI PENED | NTO A FULL-

SCALE SEARCH W THOUT ANY | NTERVENI NG PROBABLE CAUSE, AND

SUCH CONDUCT BY THE POLI CE, d VEN THAT A CANINE UNI T HAD

BEEN PREARRANGED TO BE ON STAND-BY AND WAS AVAI LABLE

W THI N FI VE M NUTES OF BEI NG REQUESTED BUT WAS NOT CALLED

UNTI L AFTER TVENTY M NUTES OF | LLEGAL SEARCH, EXCEEDED

THE PERM SSIBLE BOUNDS OF A TERRY | NVESTI GATI VE

DETENTI ON.

Assum ng arguendo that there was an articul able reasonable
suspicion for the initial stop of Reyneldon Davis’s vehicle under
Terry v. Chio, 392 U S. 1 (1968), the question then is whether the
detention of Davis and his vehicle exceeded the limtations
applicable to Terry investigative detentions. In this case the
police | ocked Davis in the back of the patrol car and proceeded to
conduct a full-scal e search of Davis’s vehicle, including searching
the vehicle’ s contents, its glove conpartnent, under its seats,
inside a bag contained in the vehicle and even renoved the rear
seats from the vehicle. This full-scale search continued for
fifteen or twenty m nutes before the police gave up and then for
the first tinme called the canine unit that had been prearranged as
a back-up for this stop. Because the police conduct clearly
exceeded that pernmitted by a Terry stop, the continued detention of
Davis and his vehicle once the police comrenced an illegal search
rather than calling in the canine unit or having it at the scene at

the tinme of the initial stop, was not authorized by Terry and

violated the Fourth Amendnent’s prohibition against unreasonable

10



searches. Because the subsequent “dog sniff” occurred after the
right to continue to detain the vehicle had term nated due to the
wr ongful conduct of the police, the dog alert could not be used to
support a probable cause finding to uphold the subsequent search
and sei zure of the cocaine. The conviction in this case rested on
the introduction of the cocaine into evidence. Therefore the
adm ssion of this evidence was not harmless error, and the
convi ction nust be reversed.

1. THE TRIAL COURT ERRED IN DENYING DAVIS MOTI ON FOR
M STRI AL BASED ON THE STATE’ S | NTENTI ONAL AND PREJUDI CI AL
DI SCOVERY VI OLATI ON OF NOT DI SCLOSI NG TO THE DEFENSE THE
PERTI NENT CELL SI TE LOCATI ON RECORDS, VWH CH WERE NOT
DI SCLOSED UNTI L THE TRI AL WAS | N PROCESS, AND THE BELATED
DSCLOSURE OF WVWHI CH PREVENTED THE DEFENSE FROM
EFFECTI VELY CROSS- EXAM NI NG THE STATE' S KEY W TNESS

The state conceded that it failed to disclose or turn over to
the defense prior to trial any of the cellular tel ephone cell site
order records by which the state had purported to track defendant
Davis virtually to the doorway of the all eged drug source in Mam ,
Brian Mair. In the mddle of trial, key state witness and case
agent Detective Charles Doe, when questioned how he could be so
specific in his clainms that the agents had tracked Davis to the
hone of the all eged drug source, Brian Mair, in Mam, stated that
there were <cell site records from Cingular Wreless that
substantiated his clains - and he further stated, falsely it turned
out as he well knew, that the defense had been provided these

records.

11



A Richardson hearing was conducted even before the records
were ever produced and without the court exam ning the records in
questi on. Al t hough no explanation was given for the failure to
produce the records or the false claimnmade to the jury that the
def ense had had the records provided to them the trial judge found
t he di scovery violation inadvertent.

Al t hough the court conceded that the records were in effect in
a ci pher formand woul d required soneone to sit down w th defense
counsel to explain them the court’s only remedy was to suggest
that the defense counsel neet with the case agent and |l et the case
agent explain the code system of the records to the defense and
then the defense could cross-exam ne on that basis. The defense
argued that it woul d need an opportunity to confer with an enpl oyee
of Cingular Wreless to have the encoded records explained, but
t hat request was deni ed.

The court inproperly placed the burden on the defense to
establish howit was prejudiced by the bel ated di scovery. Although
the defense clearly showed how it was prejudiced - it would be
unable to nake heads or tails of the records w thout consulting
with a tel ephone conpany enpl oyee and wi t hout that know edge coul d
not use the records to effectively cross-exam ne Detective Doe -
the court failed to find any prejudice.

The court suggested that if the defense l|ater, after the

trial, consulted with a tel ephone conpany enpl oyee and det erm ned

12



that the records did not corroborate Detective Doe’ s testinony, it
could then file a notion for newtrial. The defense did so, and in
the hearing on the notion for newtrial was able to establish that
Doe had |ied about key parts of his testinony about the use of the
cell site records. Although it was clear fromthe court’s coments
during the evidentiary hearing on the notion for newtrial that it
understood the inport of Doe’s deception, the court neverthel ess
denied the notion for new trial. This was error and fatally
infected the validity of the jury verdict.

[11. SENTENCI NG | SSUES

Davis argues that the trial court failed to conply with the
statutory requirenent for a “separate proceedi ng” in habitualizing
Davis and al so failed to make adequate fact findings to support the
habi t ual i zati on order.

Davis also argues that the court erred in inposing a
trafficking fine of $250, 000 when Davi s was sentenced as a habi t ual
of fender and the witten judgenent and sentence states that the
fine was being inposed under Florida Statutes, 8 775.083, under
which the fine was limted to $10, 000.

Davis also submits that his guideline scoresheet was
I nproperly scored in violation of Fifth Armendnent Doubl e Jeopardy
principl es.

Finally, Davis makes a nunmber of argunments solely for the

pur pose of preserving themfor further federal appellate or habeas

13



review, viz. that his habitual offender sentence of fends Apprendi,
that the court |acked the authority to inpose a habitual offender
sentence for a drug trafficking offense, and that the drug
trafficking statute could not be applied in light of Taylor’s
hol ding that the nethanphetam ne anendnent to the trafficking

statute violated the single subject rule.

14



ARGUMENTS

AN I NI TIT AL TERRY STOP | MMEDI ATELY RI PENED | NTO A FULL-
SCALE SEARCH W THOUT ANY | NTERVENI NG PROBABLE CAUSE, AND
SUCH CONDUCT BY THE POLI CE, G VEN THAT A CANI NE UNI T HAD
BEEN PREARRANGED TO BE ON STAND-BY AND WAS AVAI LABLE
W THI N FI VE M NUTES OF BElI NG REQUESTED BUT WAS NOT CALLED
UNTI L AFTER TWENTY M NUTES OF | LLEGAL SEARCH, EXCEEDED
THE PERM SSIBLE BOUNDS OF A TERRY | NVESTI GATI VE
DETENTI ON.

At the suppression hearing Detective Al evino Elegino of the
Jacksonville Sheriff’'s Ofice testified that there had been a plan
in place upon which Detective Doe advised Elegino and Detective
Harvey Baker to stop Davis's vehicle on Interstate 295. [R3-166-
167] Detective Elegino and Detective Baker fell in behind Davis’'s
vehicle as it drove past and used the blue lights of the patrol
vehicle they were driving to stop Davis. [R3-167-168] Detective
El egi no approached Davis, told himhe was speeding, and that they
had a problem with people stealing |eased vehicles [a nade up
story], asked for and received his driver’s license and escorted
himto the back of the patrol car where Davis was |ocked in the
back of the patrol car. [R3-169-170]

Det ectives Elegino and Barker then began searching Davis’'s
vehicle. They thoroughly searched Davis's vehicle. They searched

Davis’s vehicle for about 20 minutes.? [R3-170] Detective El egino

2 Q [Assistant State Attorney Laura Starrett]
Approxi mately how nmuch tinme did you spend searching the vehicle?

A [Detective Elegino] About 15, 20 m nutes. [R3-170]
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testified that they:

| ooked under the seats, in conmpartnents. | believe there
was a bag in the back. W |ooked inside of a bag. Just
checked any type of a conpartnments and whatever was in
pl ain view under the seats.

Q [Assistant State Attorney Laura Starrett] Now when you
say conpartnments, are you talking about |ike the glove
box, or are you tal king about actually renoving parts of
t he vehicle?

A [Detective Elegino] It was the glove box area. W
didn't renove anything other than the rear seat.

Q Wen you say the rear seat, this is a van that the
seat comes out of ?

A Right, there was no bolts or nothing, there was just
like a latch. [R5-406-407]

The officers did not have a search warrant, did not have
probabl e cause for this search, and did not even ask for perm ssion
to search. [R3-178] The state has never argued that this first
search was reasonabl e under the Fourth Amendrent.?

A Terry stop cannot be used as the basis of a "full search”
that would normally be warranted only by the exi stence of probable
cause, consent, or a valid arrest. United States v. Hardy, 855
F.2d 753, 759 (11'" Gir. 1988).

Only after locking Davis in the back of the patrol car for

3 The state has never argued that the officers had probable

cause to conduct this search. Indeed, the state seens to have
pl anned that this illegal search would result in finding and
seizing the cocaine. |In her closing argunent Assistant State

Attorney Laura Starrett argued:

Now, the original plan was not to have to nove the
defendant. They expected to find the drugs earlier,
and they knew once the drug dog scented that they were
there, but because they were so deeply hidden they had
to nmove him [ R6-728]
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twenty mnutes and only after conducting a conpletely illegal and
t horough search of Davis’s vehicle for twenty mnutes, which
i ncl uded taking the rear seat out of the vehicle and searching the
conpartnents, glove box and inside a bag in the vehicle, did the
police call the canine unit - a canine unit that had been on
standby the entire tine. [R3-170]

It was possible to have the canine unit on standby because the
officers had, in |ead Detective Doe own words “a |lot of advance
notice,” “plenty of notice” - enough tine in fact to assenble a
team of eight to ten officers, to drive from Jacksonville to
Dayt ona and comrence tailing Davis in Daytona, approximtely 80
mles away from Jacksonville and follow him all the way to
Jacksonvill e, where the officers had Detectives El egi no and Bar ker
waiting on 1-295 and a canine unit on standby. [R3-152] It only
took the canine unit five mnutes to get to the scene once it was
finally called after twenty mnutes of illegal search.* [R3-170-

171]

* The record is not clear howlong it then took until the
canine alerted. Detective Elegino testified that the initial
search took about 20 m nutes [R3-170]. Florida Departnent of Law
Enforcenent (“FDLE’) Special Agent Mark Brutnell testified that
Davis’s van was kept at the scene of the stop for “approximtely
40 mnutes.” [R5-430] Detective Elegino testified that they
searched “about ten mnutes” after the dog alerted until they
noved the van fromthe scene of the stop. [R5-409] By putting
these tines together, it would appear that the van was st opped
and illegally searched for about 20 minutes, then the canine unit
was called, it took 5 mnutes for the canine unit to arrive, and
the use of the dog took about 5 nore m nutes before the alert,
for a total of about 30 m nutes detention before the dog al erted.
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The State cited one case in support of its argunent that the
stop and search was constitutionally permtted, Saturnino-Boudet v.
State, 682 So.2d 188 (Fla. 3¢ DCA 1996). Saturnino is sinply not
on point. There was no illegal search in Saturnino, the canine
unit was inmedi ately called to the scene, the officers proceeded as
diligently as possible in as mnimally intrusive a manner as
possible to resolve the suspicion. The issue as franed by the
appel l ant in Saturnino was:

On this appeal, [Saturnino-]Boudet argues that the trial
court erred in denying his notion where Boudet was
effectively arrested w thout probable cause when the
police ordered him into Daniels' hone to await the
arrival of the police canine unit. He further asserts
that the subsequent dog search of his car was not
supported by probable cause and the state offered no
exi gent circunstances to justify the warrantl ess search.
Sat ur ni no- Boudet v. State, 682 So.2d 188, 190-191 (Fl a.
3¢ DCA 1996).

The District Court of Appeal resolved the issue:

Based upon our de novo review of the evidence presented
bel ow, we conclude that the police had founded suspicion
to believe that Boudet was involved in the narcotics
trade based upon the information received from Daniels
and their personal observation . . . Therefore, we find
Boudet's tenporary detention to await the arrival of the
canine unit to be nothing nore than a Terry stop utilized
to dispel the police officers' reasonabl e suspicion that
Boudet was involved in the sale of illegal narcotics.
Sat ur ni no- Boudet v. State, 682 So.2d 188, 192 (Fla. 3
DCA 1996) [enphasis supplied]

Qoviously Saturnino is not instructive for the facts and i ssue
presented in Davis’'s case, except by negative inference - if the
police officers had acted in Davis's case in the manner the

officers acted in Saturnino, then the Davis search woul d have been
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| egal (assum ng there was reasonabl e suspicionin the first place).
But they didn't. Det ectives Elegino and Barker did not sinply
detain Davis to await the arrival of the canine unit. From al
that appears they never would have called the canine unit at all
had their illegal search been successful as they assuned it woul d.
These officers acted in conplete disregard of any sense of a
reasonabl e search under the Fourth Anendnent. They sinply started
t aki ng Davi s’s van apart, renoved the rear seat fromthe van, went
I nto the gl ove conpartnent, | ooked under the seats, searched inside
a bag inside the van, all wthout any pretense or even claim of
probabl e cause. No effort was made to call for the canine unit
until the illegal search failed.

At oral argunent on the notion to suppress, after the
evidentiary hearing, the state argued its position as follows:

What the state is arguing is that based on the

information that the police had, we would submt that

they actually had probabl e cause to search the vehicle,

but we don’t even need to reach that point, because what

we're - - what clearly there is no question is that at

the tinme the police stopped the vehicle and did the

initial search before the dog was call ed, we woul d argue
that they certainly had founded suspicion, or enough for

a Terry stop, and I’'I|l get into the case law in just a
nmonent. . . . So based on that information M. Davis’
vehi cl e was stopped and that’s when the initial search
was conducted. Wen the police, after that - - and |

believe they said 15 mnutes was the initial search on
the side of the road, that is when the drug dog was
called. And once the drug dog scented on the vehicle,
your Honor, there is case law which | also will cite to
the court, but there is anple case |law that says that a
drug dog sighting, or scenting on a vehicle establishes
probabl e cause to search that vehicle. That right there
i's enough for probable cause to search. . . . | would
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cite for the court several cases. The first one is

Sat ur ni no- Boudet, S-a-t-u-r-n-i-n-o- - B-o0-u-d-e-t, vs.
State, at 682 So.2d 188, which is a Third DCA, 1986 [sic]
case. . . . So our argunent would be that we don’t even

need to prove that we had probable cause of M. Davis’s
drug dealing and the fact he was bringing drugs to
Jacksonville, all we have, based on all the information
the court has, is at the very m ni numenough for a Terry
stop and the tine for the dog to be brought.

The state went onto cite State v. More, 791 So.2d 1246 (Fl a.

1st DCA 2001) and Davis v. State, 788 So.2d 308 (Fla. 5'" DCA 2001).

Nei t her Moore nor Davis are anywhere on point - both have to do

wth stops for tinted wi ndows and whether the stops were ill egal

pretext stops or not.

yet

only case cited by the court below in denying the notion

Then t he Court asked the State:

THE COURT: So let nme just nake sure | understand. You
can clarify sonething for me. After the initial search
based upon the reasonabl e suspicion and there i s nothing

found, you still think there was still sufficient
reasonabl e suspicion for themto get the drug dog?
M5. STARRETT [Assistant State Attorney]: Yes, your

Honor, based on all the information they had, and | ooki ng
at the search, which was not into panels or any portion
of hidden parts of the vehicle, that is really nore of a
cursory, and | think it took about 15 mi nutes, and sone
seats were renoved. But based on all the information
they had, we would submt that they clearly had
justification. And we’'re not tal king about a very |ong
time. | think they said once they called the dog, it was
about five mnutes. The dog was on alert to cone. So we
are not talking holding the defendant an unreasonabl e
time. [R4-216-225]

Davis’s search and sei zure cannot be uphel d under Sat urni no,

it was the prinmary case cited by the state [R4-225] and the

suppress. [ R4-242]
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The trial court announced its ruling and its supporting
reasoning orally, as follows:

[L]et ne state on the record ny ruling on the defendant’s
notion to suppress physical evidence, statenents and any
evi dence derived fromthe fruits of an illegal search
which was is the hearing we heard yesterday.

| read the cases that you-all provided ne |ast night and
considered the testinony and evidence. | find fromthe
totality of the circunstances that the officers had nore
t han reasonabl e suspicion or well founded suspicion to
detain M. Davis in his vehicle based on the information
that they had fromthe wretaps, the phone conversation
with a relative that he had it tonight, the cell cite
information indicating that he was traveling back from
Mam on 1-95, and the information that he was - - M.
Durrance was getting his drugs from Mam fornmed a
sufficient basis to initiate the stop, and that the
detention was not wunreasonable for the purposes of
carrying out a determination whether or not that
suspi cion was wel | founded.?®

> W dispute that there was reasonabl e suspicion for this
stop. At the hearing on the notion to suppress, Detective Doe
testified as follows as to the basis for his suspicion that
Reynel don Davis was transporting cocaine in the rental van that
Det ective Doe ordered to be stopped:

Q [ Def ense Counsel]: Now in the conversation you had
with - - that you nonitored between Reynel don Davis and
M chael Durrance, was there any nmention of cocai ne?

A [Detective Doe]: The particular word cocai ne, no,

sir. That is, again, sonething you don’t hear.

Q Was there any code word that you can think of that
was used during that conversation that had an anount or
cocaine intent, other than telling M chael Durrance

t hat Reynel don Davis was comng into town?

A. An anmount, no, sir, but that he was conming. It’s
the tone of voice, Durrance was excited. He said he
was doing a lot better that he heard fromhim Again,
It’s the whol e sequence. W knew they were out of

cocai ne. W knew people were | ooking for cocaine. And
the totality of everything that |led us to believe that
he was bringing cocaine to Jacksonville.

Q Now, you said the totality of everything. And you
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The Ilength of the detention was not |onger than
necessary. Once they couldn’t physically find it w thout
an initial fairly short search, they called in the K-9
dog, and that was apparently arranged so that it woul dn’t
be del ayed by having the officer standing by if needed.
So | think they did what they could to try to minimze
the detention to acconplish the goal that they had for
stopping in the first place, and that thereafter when the
dog alerted for the presence of narcotics, there was
probable cause for the remainder of the search
activities.

And | think this Saturnino case, Saturnino-Boudet vs.
State, 682 So.2d 188, explains a very simlar rationale
that 1"’musing in reaching ny decision on this case.

And so that will be the ruling on the notion to suppress.
[ R4-241- 242]

The trial court <clearly failed to consider or sinply
m sapplied the controlling law. The correct anal ysis depends upon
application of the reasonabl e suspicion detention limtations set
forthin Terry v. Chio, United States v. Place, 462 U. S. 696 (1983),
United States v. Sharpe, 470 U.S. 675 (1985), and Florida v. Royer,

460 U.S. 491 (1983). The Eleventh GCircuit Court of Appeals

are saying it’s based on inflection in voices, but
there is no set deal, there is no set anobunt, there is
not hi ng that you can say for sure that it was going to
be in that car, you just guessed that there was going
to be cocaine that could be in that car; is that

correct?
A: | believe there was cocaine in that car. That was
what ny belief was due to ny experience. . . [R3-150-

151] This is not reasonable suspicion. Wthout
reasonabl e suspicion the stop could last no | onger than
its legitimate purpose - to issue a speeding ticket.

No ticket for speeding was ever issued, however,
because that was a nmere pretext for the stop. The
detention continued | onger than woul d have been
necessary to wite a speeding ticket and was hence

i1l egal on that basis al one.
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sumari zed the analysis in United States v. Hardy, 855 F.2d 753,
759, 760 (11" Cir. 1988), as foll ows:

We consider finally whether the investigative detention
of appellants was sufficiently limted in scope and
duration to remain within the bounds permtted by Terry
v. OChio and not ripen into a full-scale arrest
unsupported by probable cause. Consideration of this
i ssue requires reference to a |l ine of Supreme Court cases
culmnating in United States v. Sharpe, 470 U. S. 675, 105
S. . 1568, 84 L. Ed. 2d 605 (1985), and to our own
decision in United States v. Espinosa-Guerra, 805 F.2d
1502 (11th Gir.1986).

Sharpe teaches that in distinguishing a true
i nvestigative stop froma de facto arrest, we nust not
adhere to "rigid time limtations" or "bright Iine
rules," 470 U.S. at 685, 105 S. C. at 1575, but nust use
"common sense and ordi nary human experience." 1d.; accord

United States v. Place, 462 U S 696, 709, 103 S. C.
2637, 2645, 77 L. Ed. 2d 110 (1983) (declining to adopt
"outside tinme limtation" for permssible Terry stop).
Several issues and circunstances are deened rel evant to
the analysis, including the |aw enforcenment purposes
served by the detention, the diligence with which the
police pursue the investigation, the scope and
i ntrusiveness of the detention, and the duration of the
detention. See Sharpe, 470 U.S. at 685-86, 105 S. Ct. at
1575; Espinosa-CGuerra, 805 F.2d at 1510; see al so United
States v. Al pert, 816 F.2d 958, 964 (4th G r.1987)
(relying on simlar list of factors). United States v.
Har dy, 855 F.2d 753, 759, 760 (11'M Cir. 1988).

Judge Pearson set forth the proper node of analysis in Zukor
v. State, 488 So.2d 601 (Fla. 3" DCA 1986), as follows:

Whi |l e the Suprene Court of the United States has declined
on nore than one occasion to place a brightline tine
limt on investigative detentions of persons or |uggage,
United States v. Sharpe, 470 U S. 675, 105 S. C. 1568,
84 L. Ed. 2d 605, 615 (1985), it is clear that the
detention should "last no longer than is necessary to
effectuate the purpose of the stop." Florida v. Royer

460 U.S. 491, 500, 103 S. . 1319, 1325, 75 L. Ed. 2d
229, 238 (1983). An examnation of the decided cases
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reveals that the actual tinme of the detention is |ess
significant than other factors i n determ ni ng whet her the
detention will be deened reasonable or unreasonable.
Thus, a ninety-m nute detention of the suspect's |uggage
was hel d unreasonabl e where, even though the agents knew
i n advance the schedul ed tine and pl ace of the suspect's
arrival and had anple tine to bring the dog to the
destination airport, they neverthel ess took the bags from
the destination airport to another in order to effect a
dog sniff. United States v. Place, 462 U S. 696, 103 S.
Ct. 2637, 77 L. Ed. 2d 110. Afifteen-m nute detention of
t he suspect in a police roomwas hel d unreasonabl e where
t he police detained hi mwhil e they brought his | uggage to
himinstead of using a narcotics dog to resolve their
suspi cions nore quickly. Florida v. Royer, 460 U S. 491,
103 S. C. 1319, 75 L. Ed. 2d 229. Yet, a twenty-m nute
detention of the driver of a pick-up truck on suspicion
of transportation of marijuana was found reasonabl e where
the time was used by police in pursuing a second, rel ated
vehicle necessary to the investigation and where the
suspect's own actions contributed to the delay. United
States v. Sharpe, 470 U S. 675, 105 S. C. 1568, 84 L.
Ed. 2d 605.

As Sharpe tells us, a critical factor in determning
reasonabl eness of the detention is whether the
authorities "diligently pursued a means of investigation
that was likely to confirm or dispel their suspicions
qui ckly." 1d. at , 106 S. . at , 84 L. Ed. 2d at
616. See also United States v. Place, 462 U S. 696, 103
S. C. 2637, 77 L. Ed. 2d 110; Florida v. Royer, 460 U. S.
491, 103 S. . 1319, 75 L. Ed. 2d 229. Zukor v. State,
488 So.2d 601, 603-604 (Fla. 3% DCA 1986) [Enphasis
supplied, footnotes omtted].

Justice Marshall, in his concurring opinion in Sharpe, stated:

Regardl ess how efficient it may be for |aw enforcenent
officials to engage in prolonged questioning to
I nvestigate a crinme, or how reasonable in [ight of |aw
enforcenent objectives it nay be to detain a suspect
until wvarious inquiries can be made and answered, a
seizure that in duration, scope or nmeans goes beyond the
bounds of Terry cannot be reconciled with the Fourth
Amendnent in the absence of probabl e cause. United States
v. Sharpe, 470 U S. 675, 690 (1985)(Marshall, J.,
concurring in the judgnent)[ Enphasis supplied].
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Justice Marshall further explained:

[Qfficials in one cormmunity may act with due diligence
in holding an individual at an airport for 35 mnutes
while waiting for the sole narcotics detection dog they
possess, while officials who have several dogs readily
avai l able may be dilatory in prolonging an airport stop
to even 10 mnutes. United States v. Sharpe, 470 U S
675, 694 (1985) [Enphasis supplied].

In United States v. Place the Court stated:

The exception to the probable-cause requirenent for
limted seizures of the person recognized in Terry and
its progeny rests on a balancing of the conpeting
interests to determ ne the reasonabl eness of the type of
seizure involved wthin the neaning of "the Fourth
Amendment' s general proscription against unreasonable
searches and seizures." 392 U. S., at 20. W nust bal ance
the nature and quality of the intrusion on the
individual's Fourth Anendnent interests against the
i nportance of the governnmental interests alleged to
justify the intrusion. Wien the nature and extent of the
detention are mnimally intrusive of the individual's
Fourth Amendnent interests, the opposing | aw enforcenent
interests can support a seizure based on less than
pr obabl e cause.

The intrusion on possessory interests occasioned by a
seizure of one's personal effects can vary both in its
nature and extent. The seizure may be nade after the
owner has relinquished control of the property to a
third party or, as here, fromthe i medi ate custody and
control of the owner. Mreover, the police may confine
their investigation to an on-the-spot inquiry -- for
exanpl e, i nmedi ate exposure of the luggage to a trained
narcotics detection dog -- or transport the property to
anot her | ocati on. Gven the fact that seizures of
property can vary i nintrusiveness, sone brief detentions
of personal effects my be so mnimally intrusive of
Fourth Anendnent interests that strong countervailing
governnmental interests will justify a seizure based only
on specific articul able facts that the property contains
contraband or evidence of a crine.

As we observed in Terry, "[the] manner in which the

seizure ... [was] conducted 1is, of course, as vital a
part of the inquiry as whether [it was] warranted at
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all." 392 U S., at 28. W therefore exam ne whether the
agents' conduct in this case was such as to place the
seizure within the general rule requiring probabl e cause
for a seizure or within Terry's exception to that rule.

The person whose | uggage is detained is technically still
free to continue his travels or carry out other personal
activities pending rel ease of the |uggage. Mreover, he
is not subjected to the coercive atnosphere of a
custodi al confinenent or to the public indignity of being
personal | y detained. Nevertheless, such a seizure can
effectively restrain the person since he is subjected to
the possible disruption of his travel plans in order to
remain with his luggage or to arrange for its return. n8
Therefore, when the police seize luggage from the
suspect's custody, we think the limtations applicableto
i nvestigative detentions of the person should define the
perm ssi bl e scope of an investigative detention of the
person's |l uggage [read “vehicle” in Davis’s case] on | ess
than probabl e cause. Under this standard, it is clear
that the police conduct here exceeded the permssible
limts of a Terry-type investigative stop.

[T]he brevity of the invasion of the individual's Fourth
Amendrent interests is an i nportant factor in determning
whet her the seizure is so minimally intrusive as to be
justifiable on reasonable suspicion. Mreover, in
assessing the effect of the length of the detention, we
take into account whether the police diligently pursue
their investigation. W note that here the New York
agents knew the tinme of Place's scheduled arrival at La
Guardia, had anple tine to arrange for their additional
I nvestigation at that |ocation, and thereby could have
m nimzed the i ntrusion on respondent's Fourth Amendnent
i nterests. Thus, although we decline to adopt any
outsidetine limtation for a perm ssible Terry stop, nl0
we have never approved a seizure of the person for the
pr ol onged 90- m nute period i nvol ved here and cannot do so
on the facts presented by this case.

[ Footnote 9] Cf. Florida v. Royer, 460 U S., at 506
(plurality opinion) ("If [trained narcotics detection
dogs] had been used, Royer and his |uggage could have
been nonentarily detained while this investigative
procedure was carried out™). This course of conduct al so
woul d have avoided the further substantial intrusion on
respondent’'s possessory interests caused by the renoval
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of his luggage to another |ocation.

Al t hough the 90-m nute detention of respondent’'s | uggage
Is sufficient to render the seizure unreasonable, the
vi ol ati on was exacerbated by the failure of the agents to
accurately informrespondent of the place to which they
were transporting his luggage, of the Ilength of tine he
m ght be di spossessed, and of what arrangenents woul d be
made for return of the luggage if the investigation
di spelled the suspicion. In short, we hold that the
detention of respondent's luggage in this case went
beyond t he narrow aut hority possessed by police to detain
briefly luggage reasonably suspected to contain
narcotics. .

We concl ude that, under all of the circunstances of this

case, the seizure of respondent's | uggage was

unr easonabl e under the Fourth Amendnment. Consequently,

t he evi dence obtained fromthe subsequent search of his

| uggage was i nadnmi ssi bl e, and Pl ace's conviction nmust be

reversed. United States v. Place, 462 U S. 696, 705-710

(1983). [enphasis supplied]

After the second roadside search at the scene for an
additional ten mnutes, it was decided to nove the van and Davis
of f the highway to conduct a nore thorough search in which the van
was partially disassenbled. [R5-409-410; 417] The van was noved
about one and a half, maybe two mles and Davis was noved maybe a
mle away. [R5-410] This third search took “a couple of hours.”
[ R5-418] Eventually nore than one package of cocaine® was found
hidden in the van in a |l ocation that the dog never alerted on. [R5-
420]

M. Davis was kept |ocked in the back of the patrol vehicle

® FDLE Chemi st @ en Abate testified that he exam ne four
packages of cocaine that contai ned 495 grans, 458 granms, 331
grans and 929 grans, respectively (totaling 2.213 kil ograns).
[ R5- 463- 464]
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fromthe first nonments of the pretext stop, was noved to the scene
of the third search, and detained a total of about two hours before
he was released. At no tinme was he told he was free to | eave, and
the entire time he was | ocked in the back of the patrol car. [R3-
181] This factor alone is sufficient to support a finding that the
Terry stop exceeded perm ssi bl e bounds.

In Goss v. State, 744 So.2d 1167 (Fla. 2" DCA 1999), the Court
expl ai ned that placing the defendant in the back of a | ocked patrol
car during a Terry stop was nore intrusive than permtted by the
ci rcunstances and converted the Terry detention into an illega
arrest, invalidating the subsequent search:

In the present case, placing Goss in the patrol car
i ncreased the intrusive nature of the stop. Furthernore,
the State introduced no testinony or evidence show ng a
reasonabl e necessity for this action, either for officer
safety or to prevent Goss fromfleeing. W note that the
of ficer was not investigating a particularly violent or
serious crinme and the individual who reported Goss did
not report any threats or violent actions by him The
cases recognizing a de facto arrest generally involve
physi cal renoval fromthe scene and transportation, not
just tenporary placenment, in a patrol car. See Saturnino-
Boudet, 682 So. 2d [188] at 193 [Fla. 3" DCA 1996] and
cases quoted therein. However, "it is the State's burden
to denonstrate that the seizure it seeks to justify on
the basis of a reasonable suspicion was sufficiently
limted in scope and duration to satisfy the conditions
of an investigative seizure." Florida v. Royer, 460 U.S.
491, 500, 75 L. Ed. 2d 229, 103 S. C. 1319 (1983)
(hol ding that Royer was under arrest as a practical
matter when the officers' conduct was nore intrusive than
necessary to acconplish aninvestigatory detention; Royer
was placed in a small roomwith two officers who had
retrieved his checked baggage and held his ticket and

i dentification). Goss v. State, 744 So.2d 1167,
1168, 1169 (Fla. 2" DCA 1999) [footnote onmitted; enphasis
suppl i ed]
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This Court has not hesitated in past cases to reverse
convictions when Terry stops exceeded perm ssible bounds. In
Aderhold v. State, 593 So.2d 1081 (Fla. 1t DCA 1992), this Court
was called upon to analyze a simlar fact pattern. 1In Aderhold a
JSO officer was told by DEA agents that two nen arriving at the
Jacksonville Airport fit a drug courier profile based on specific
facts communicated to the JSO officer. The JSO officer spotted a
man who appeared to fit the description given by the DEA who then
met up with a second nan after the first man retri eved | uggage from
the |uggage carousel. The JSO officer approached and started
guestioning the two for about ten mnutes after which he told them
he felt he had reasonabl e suspicion to conclude that their |uggage
cont ai ned narcotics. He requested consent to search, which
Ader hol d refused to give. The JSO officer told Aderhold that he
was going to detain the |luggage to get a warrant. He gave Aderhol d
a recei pt and Aderhol d said he was going to get a coke, but instead
he |l eft and never returned. The JSO officer then sumoned a drug
detection dog which alerted on the |luggage. Thereafter a search
warrant was obtained based on the dog alert, the |uggage was
searched and drugs found inside. Aderhold was |ater arrested and
charged with possession of the drugs.

On appeal, this Court cited United States v. Place for the
proposition that the nature of a detention may denonstrate that a

full seizure has taken place and the action in that case nust be
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based on probable cause. In holding that the notion to suppress
shoul d have been granted, this Court stated:

It is unnecessary for us to reach the question of the

| apse of tinme, as the police had already seized the

| uggage prior to conducting the sniff test. . . . Under

all of the circunstances of this case, the seizure of the

appel l ant’ s | uggage was unreasonable under the fourth

amendrment, and that the trial court erred in denying
appel lant’s notion to suppress.

Simlarly, the Third District Court of Appeal concluded in
State v. Msier, 392 So.2d 602 (Fla. 3¢ DCA 1981), that if a bag
woul d have becone inaccessible for the purpose of a dog alert in
the absence of state action restraining the bag w thout probable

cause, then any subsequent alert would inevitably be tainted by the

prior illegal seizure. In Davis' case the officers’ initial actions
constituted an illegal search and seizure of Davis's van prior to
the subsequent alert by the canine. That initial illegal search
was not supported by probabl e cause. Therefore the initial illegal

seizure inevitably tainted the subsequent al ert by the cani ne under
the reasoning of Aderhold and Msier as well as the federal
authorities cited above.’

Based on t he foregoing argunents, defendant Davis’s notion to

suppress shoul d have been granted, the error in denying the notion

! Hol di ng Davis after any reasonabl e suspicion should
have been dispelled as a result of the fruitless initial illegal
search nmade any further detention of the van and M. Davis
illegal. See Satterfield v. State, 609 So. 2d 157 (Fla. 2d DCA
1992); Castillo v. State, 536 So. 2d 1134, 1136-37 (Fla. 2d DCA
1988); Cooper v. State, 654 So.2d 229 (Fla. 1%t DCA 1995).
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was clearly not harm ess, accordingly the convictions on both

counts nust be reversed.

THE TRIAL COURT ERRED IN DENYING DAVIS MOTION FOR
M STRI AL BASED ON THE STATE’ S | NTENTI ONAL AND PREJUDI CI AL
DI SCOVERY VI OLATI ON OF NOT DI SCLOSI NG TO THE DEFENSE THE
PERTI NENT CELL SITE LOCATI ON RECORDS, WH CH WERE NOT
DI SCLOSED UNTI L THE TRI AL WAS | N PROCESS, AND THE BELATED
D SCLOSURE OF WHICH PREVENTED THE DEFENSE FROM
EFFECTI VELY CROSS- EXAM NI NG THE STATE' S KEY W TNESS

The state presented at trial Detective Doe testi

expl ai ni ng what was neant by a cell site nonitor:

A cell phone actually emts a signal. You see the towers
all over the place, the cellular towers. Wth a cell
site nonitor, through that we could actually track your
| ocation or close to where you are at. Your cellular
phone, if it’s turned on, is emtting a signal that goes
to the cl osest tower. Through the tel ephone conpany t hey
can give us a general vicinity, usually within a mle, of
where you are |located at. [R4-277]

Detective Doe testified that that was done on Defendant Davi

this case. [R4-277] Det. Doe testified:

Detective Doe: Very early the norning of the 11'h
through the cell site we were able to track that phone
call fromOlando down the Florida Turnpike to the south
end of Mam, in the Kendall, Honestead area back to
Ol ando, and then on to Jacksonville . . . [a]s that
phone travel s, you can actually track someone’s progress
on the hi ghway.

Q [Assistant State Attorney] Through your investigation
inthis case, have you determ ned person involved inthis
investigation that lives in the Honestead area?

A [Detective Doe] Yes, ma’am we have . . . An individual
by the nane of Brian Miir. [R4-288]

Later in the trial Detective Doe testified:

Detective Doe: Imedi ately after that phone call M chael
Durrance makes contact with the actual supplier in M am,
Brian Mair.

State: And you nentioned before that the defendant’s cel
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phone had been used in an area that norning. Wwose house
was that near?

Det ective Doe: M. Davis’' cell phone was hitting a cel
site right near Brian Mair’'s residence, which is - - |
believe it’s 215 Sout hwest in Honmestead, Florida. [R4-
337; enphasis supplied]

Later in the trial Detective Doe testified as foll ows:

Q [ Def ense Counsel]: Now, so - - and you can’t even tel

I f Reyneldon actually - - Reyneldon actually went to
Brian Mair’s house; can you?

A [Detective Doe]: We picked himup in Mam. No, we
know t he phone traveled to M am.

Q You can’'t say that phone went into that house; could
you?

A: No, sir.

Q You could say that phone was in the Mam area, al
the way from | guess Ponpano Beach down the Honestead;
right?

A: No, sir, it was hitting on a cell site - - that
particular area is pretty congested. It was hitting a
cell site right by Brian Mair’s house. It ties it down
to a very tight area. . . . This is information fromthe

phone conpany.

Q What address did the phone conpany give you, the
cl osest address they were picking up? How do vyou
determ ne this?

A. What they do is, when we get a cell site order, they
send us what’s called a cell site map, and it’s a book
that’s got every cell tower in the State of Florida.
Every cell tower is a nunber. As they relay to us a
nunber, we ook in this book for a cell site tower.

Q Wy didn't you present that evidence, what nunber was
on what street and what area? Wiere is that information?
A: We have that information

Q Does the information list a street nunber that the
tower is on?

A: Yes, sir, it gives an exact address where the tower
is. | believe it was 220-7th Avenue, in Honestead,
Fl ori da.

Q Is it fair to say that that phone was bouncing al
over the Mam area at that tinme, too, just different
spots around M am ?

A No sir :

Q So you are telling nme that phone hit the turnpike cel
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site, and hit the cell site that’s right by Brian Mair’s
house, and it didn't stop anywhere else in the Gty of
M am ?

A: The turnpi ke sort of |oops around Manm, the route in
travel proceeding as you go up the turnpi ke. The actual
cell site by Brian Mir’'s house is right off the
turnpike.. . . That particular area we can probably get
a half mle radius, but it won't tell you an exact
| ocation. [R4-371-373; enphasis supplied]?®

8 A separate discovery issue related to a key taped cal
fromwhich Detective Doe opined the defendant was telling Chantel
to tell Durrance he was bring the drugs. The state prepared a
transcript of certain tel ephone calls that were nonitored under
its wiretap order. The transcripts were conbined into a single
bookl et and provided to the jury but not admitted into evidence.
[ R4-286; The court instructed that it should be marked for the
appellate record for review as the State’s next consecutive
|l ettered exhibit, which should be Exhibit H R4-295] Defense
counsel objected that the transcript of the first call only
| asted two minutes and clearly started in the mddle of a
conversation. He requested the state to either play the whole
conversation or at |east to acknow edge to the jury that this was
not the entire conversation that was on the tape and on the
transcript. [R4-292-293] The court overrul ed the objection. [R4-
293]

The state published Exhibit Cto the jury, which started
with the February 11, 2001 di sputed phone call:

Davis: [. . . ] But, ah, when they get there, ah, tel

ny buddy to hit me up. |1’ve been trying to reach him

to see if he was free, cause | hate to intrude upon

wor ki ng people’ s |ives.

Chantel: No, you don’t have to intrude. You don't have

to feel like you re intruding on working people’s
lives. You really don't.

Davi s: Oh.

Chantel: You really don’t. But, no, whenever you get

t he chance, though, for real, let me know so | can tel
Ni ki what’s going on, because she - - she said that - -
Davis: Grl, | got that this night.

Chantel: Are you for real com ng tonight? Because
first you said you re not because there’s nothing to

eat .
Davis: | was playing. You-all are going to feed ne
regardl ess. Yeah, I’mcomng man . . . [R4-300-301]

The defense attenpted to have Detective Doe admt on cross-
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Then the state asked Detective Doe if the cell site
informati on had been avail able to defense counsel, and Detective
Doe answered that it had been avail able to defense counsel. At that
poi nt counsel for Davis objected to the discovery violation [R4-
392] and ultinmately noved for a mstrial. [R5-503] Defense counse
told the Court that he had just received the cell site order itself
only the week before trial [R4-392] and had not received anything
el se that the Detective had referred to. [R4-392-292] The state
admtted that it had not provided this material over to the
defense. [R4-393] The trial judge set the matter for a hearing
after the jury was excused that day in trial. [R4-393]

In the discovery violation hearing Assistant State Attorney
Starrett admtted that she did not specifically list the pertinent
cell site records in the state’s discovery response. [R5-476] On
cross-exam nation in the discovery violation hearing Detective Doe
admtted that he had had the pertinent cell site records since

about February 11 or February 12, 2001. [ R5-483]

exam nation that this was not the entire conversation, but al
Doe woul d concede was that he failed to transcribe the initial
“Hel 1l 0” and the response “yes.” [R4-387-389] On redirect
Det ecti ve Doe was asked by the state:
Q Is there sonething that you were trying to hide on
that call?
A. W listened to the call inits entirety, and |
believe that’s the only thing that was m ssing, are the
words, “Hello,” and he answered, “Yes.”
Q But what was played for the jury was the entire
cal |l ?
A Yes, ma’am . . [R4-389]
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The state asked Detective Doe during the discovery violation
heari ng:

Q Was there anything excul patory about those records;

anything to tended to show that M. Davis did not go to

Mam to that area that we tal ked about near M. Mir’s

house?

A: No, ma’am [ R5-484]°

The defense counsel pointed out that as inportant as these
records were it could not be said to be inadvertent on the state’s
part to have not turned them over. Def ense counsel al so argued
that he was prejudiced in his trial preparation to be confronted
with these records md-trial. [R5-488] The Court ordered Detective
Doe to turn the records over to the state attorney the next norning
and suggested that the assistant state attorney, the detective and
t he def ense counsel sit down together so the detective could try to
deci pher the records for the defense. [R5-491] The trial judge
decided to defer ruling wuntil the defense had nore of an
opportunity to argue what prejudice it suffered fromthe bel ated
recei pt of the docunents. [R5-491]

The court reconvened after a one day delay. [R5-494] Defense
counsel stated that the hard copy of the records indicated that

they had been provided to the Jacksonville Sheriff's Ofice

“sonmewher e around February 14" of 2001.” [R5-497] Defense counsel

° Note that the State still had not turned over the
pertinent cell site records even while the discovery violation
heari ng was taking place but only offered to provide the records
to the defense the next day in trial! [R5-485; 490]
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obj ected that in order to understand the records he needed to be
able to talk to sonmeone fromC ngul ar Wrel ess, otherw se he woul d
only be guessing as to the neaning of the records. [R5-497] The
def ense argued that in order to cross-exam ne Detective Doe on the
cell site records it would first need a chance to talk to soneone
fromdGC ngul ar Wrel ess and anal yze the records with them [ R5-498]
The records were “pretty nmuch set out in a code.” [ R5-498] Defense
counsel proffered that he did not have the requisite background or
know edge to fully conprehend the cell site records just from
| ooking at them [R5-499]

The state admtted that the records had been recei ved February
14, 2001. [R5-499] The state proffered that it had offered to
explain the code to defense counsel and did not know that talking
to anyone fromthe phone conpany could add anything. [R5-499]

The def ense counsel pointed out that there was nothing in the
record to establish that Detective Doe had any expertise in
interpreting these coded records and the defense would want to rely
only on sonmeone from C ngular Wreless for that purpose. [R5-501]

The defense pointed out that it had specifically requested the
phone records that were referred to in the state s discovery
response, had gotten phone records fromthe state in response to
the specific request, but that the state had not turned over any of
the pertinent cell site records. [R5-502]

Det ecti ve Doe had had these records in his possession since
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February 14, 2001 and the trial was taking place seven nonths
later, in Septenber 2001. The defense could not nmeaningfully
cross-exam ne Detective Doe given the conplexity of the records and
could not inpeach his interpretation of the records wthout a
witness from G ngular Wrel ess. [R5-503] Based on these argunents
the defense noved for a mstrial. [R5-503]

The trial court nmade a finding based on no evidence that the
failure to turn over these crucial records was inadvertent and
further concluded that the defense had not been prejudiced. [R5-
505] The court’s only renedy for the discovery violation was to
suggest that the defense could follow up with C ngular after the
trial and if it found any di screpanci es could nmake a notion for new
trial. [R5-505-506]

The defense followed the court’s advice using the only
opportunity the court provided after the trial the defense
contacted Cingular Wreless and had the cell site records
expl ai ned. [ R2-230] Based on what the defense | earned from G ngul ar
Wreless, it filed a nmotion for new trial. [RL-69; R2-230]

The Defendant filed a notion for newtrial [R1-69] that argued
anong other matters that the trial court erred in denying the
Defendant’s notion for mstrial based on the state’'s failure to
conply with discovery requests. The specific claimwas that the
state had failed to surrender cell site location |ogs that would

have inpeached Detective Charles Doe testinony regarding the
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Defendant’s location in reference to Brian Miir’'s hone in the
M am , Florida area on or about February 10 and February 11, 2001.
The testinony of Detective Doe relating to the cell site |ocations
was a basis for the trial court’s denial of the Defendant’s notion
to suppress. The trial court found that the disclosure om ssion
was uni ntentional and denied the Defendant’s notion for mstrial.

A post-trial review of the cell-site logs revealed that the
Def endant’s cell phone in fact did not use a cell site within a
mle of Brian Mair’s house, contrary to Detective Doe’ ss testinony
at trial. Instead, the cellular tel ephone conpany records showed
that the closest cell site the Defendant’s tel ephone accessed was
over three mles fromM. Mir’s hone.

Detective Doe testified that he had had the |ogs since
February 2001 and the trial was not until August 2001, yet the | ogs
were not disclosed to the defense until Septenber 6, 2001 in the
m ddl e of the trial.

The trial court conducted an evidentiary hearing on the notion
for new trial October 29, 2001. Def endant Davis called Vaughn
Ford, an enployee of the defense counsel, as a w tness. [R2-227]
Ford testified that during the trial the state presented evi dence
to show that the residence address of Brian Mair was 1511 Sout hwest
112" Pl ace, Mam, Florida. [R2-229-230] M. Ford al so obtained a
copy of the transcript of Detective Doe'ss trial testinony. [R2-

228] M. Ford also had avail able copies of the cell phone records
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that Detective Doe turned over to the defense during trial. [R2-
229; hereinafter referred to as the “Doe Cell Records”] Detective
Doe had testified that he used these records, the Doe Cell Records,
to anal yze the phone calls nmade by Defendant Davis on February 11,
2001. The Doe Cell Records showed the calls nmade by Davis and the
cell site locations in the Mam area that handled particular
calls. [R2-229]

M. Ford testified that the defense had been unable to fully
cross-exam ne Detective Doe about the cell site |ocations fromthe
materi al handed over in the mddle of trial, so Ford had been
assigned to get a conplete copy of the cell site records from
C ngular [the tel ephone conpany] and to talk to the person at
Ci ngul ar who had provided Doe with the Doe Cell Records. [R2-230]
M. Ford testified that he spoke with Alicia Brown of the C ngul ar
Wrel ess Court Records Bureau who t ook himstep by step through the
records and explained themto him [R2-230]

M. Ford testified that at trial Detective Doe had testified
that the cellul ar tel ephone site closest to M Mair’s honme was 220-
7th Avenue, in Honmestead, Florida. [R2-231] Al so, according to M.
Ford, there was a discrepancy in the state’'s evidence as to M.
Mair’s address. Detective Doe testified that it was “215 Sout hwest
in Homestead.” [R2-231] There is no such address in Honestead,
according to M. Ford. [R2-231] According to court records, M.

Mair's address is actually 15211 Southwest 112" Place, in the
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Kendal I subdi vi sion. According to M. Ford, Kendall and Honestead
are two different places. [R2-231] There are approxi mately 160 city
bl ocks di stance between Kendall and Honestead. [R2-231]

The cel | ul ar phone nunber in question used during the trial as
Def endant Davi s’ s phone nunber was 407-376-0614. [ R2-233] According
to M. Ford s post-trial reviewof the cell site records and a map
of the cell site locations, the closest this cell phone ever cane
to Brian Mair’s house was three mles. [R2-233] The cell phone hit
within three mles of Mair’'s address two tinmes and five tinmes it
hit wthin three and a half mles. [R2-233] But at trial Detective
Doe testified that Defendant Davis's phone hit within a half mle
of the Mair address and that claim which was false, was in turn
based on Detective Doe’s testinony that this cell phone tower, that
was within a half mle of Miir’'s address, was |located at 220 7'"
Avenue, but according to the records from G ngular, there was no
such tower at all. [R2-234]1%°

On cross-exanm nation Ford testified further that Detective Doe

10 On a separate issue, M. Ford testified that he had
exam ned the cell phone records concerning a call between
Def endant Davis and a | ady by the nanme of Chantel, who |ived at
M. Durrance’s house. [Durrance was the person the state argued
the cocaine was to be delivered to.] [R2-234-235] According to
Ford, at trial Detective Doe testified that the tape recordi ng of
this call lasted only three to five mnutes. [R2-235] According
to counsel for Davis, the state’s position was that the tape
itself was only two and a half mnutes and only a few nonents of
t he conversation had not been recorded. [R2-235] Yet according to
Ford the G ngular records show that the conversation | asted just
over thirty (30) mnutes. [R2-236]
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had al so testified that he had relied upon this sane “evi dence” as
the rationale for the stop and search of Defendant Davis’s vehicle
on February 11. [ R2-244]

The state presented Detective Doe at the hearing on the notion
for newtrial. Detective Doe testified that he received the hard
copy of the cell phone records and cell site |location records “two
or three days” after February 10'" and February 11'". [R2-252] The
day of the stop of Davis’s vehicle he was basing his information on
a telephone call from a technician who told him where the cell
phone sites were |ocated. [R2-253] Detective Doe “estinmated” the
m | eage based on the “blocks” between the sites - “just a pure
estimate.” [R2-253] He testified that it was Brian Mair’s father
who “was at | believe 220 Southwest . . .7 [R2-254] Then his
estimate of the distance “[was] a guess.” [R2-254] He repeated that
his determ nation of the nilage between the cell phone site and
where the father of Brian Mair was at “That’'s just a guess.” [R2-
255] He “wasn’t concerned with the exact mlage.” [R2-255] He “knew
he [Davis] was hitting an area near - - this is the southwest part
where Brian Mir resided. He actually - - in Kendall and in
Honmestead.” [R2-255] Detective Doe clainmed that he couched his
testimony with the qualifier “1 believe” and he never tried “to get
an exact location - - an exact mleage.” [R2-256] Wen the Court
asked Detective Doe in the hearing on the notion for newtrial what

Brian Mair’s address was, first the Assistant State Attorney, Laura
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Starrett, then Detective Doe answered the Court:

Starrett [Assistant State Attorney]: | don’t think he has
an exact address.

Wtness [Detective Doe]: | didn't testify to it, Your
Honor. | didn’'t knowit exactly at the tine, and | don’'t
think I ever testified to an exact address.

The Court: And what was address - -

Det ecti ve Doe: |t sounded correct what he said. 15211,
| believe that sounded correct.

The Court: Sout hwest 112'" Pl ace?

Det ective Doe: Yes, sir.

The Court: That’s what you believe to be the father’s
addr ess?

Det ecti ve Doe: No, sir, that was - -

The Court: M. Miir’'s?

Detective Doe: Yes, sir. [R2-257; enphasis supplied]

The trial judge hinself remarked, however:

The Court: Well, when you testified that it was within a

half ml|e distance between the cell site and M. Miir’s

house, you did that with the purpose of trying to

convince the jury that there was sone accuracy and that
that’ s where he was because he was naki ng t he phone cal

at that l|ocation; correct?

Detective Doe: | would have to look at my - - the exact

what | said that day, | don’'t know the sequence of

questions. [R2-259]

The State then attenpted to offer testi nony fromDetective Doe
on the discrepancy concerning the | ength of the crucial telephone
call between Chantel and Defendant Davis - 30 minutes according to
Cingular’s records versus only 2.5 mnutes presented to the jury.
Det ective Doe said he did not know why there was a discrepancy.
[ R2- 257- 258]

In the 2.5 mnute tape the state played to the jury of this
conversation, Defendant Davis says to Chantel, “l've got that.”

The state offered Detective Doe's testinmony that in his opinion
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Def endant Davis’'s remark “1’ve got that” in the entire context of
the conversation referred to narcotics. [R4-391]

On cross-exanmi nation Detective Doe admtted that during the
trial he never testified that it was the father’s address that he
was using to guess the distances - but in his trial testinony
described it as Brian Miir’'s house. [R2-260] Detective Doe also
admtted on cross-exam nation at the hearing on the notion for new
trial that he never testified at trial that there were two
residences for Brian Mair. [R2-261]

When confronted on cross-exam nation in the newtrial notion
hearing with his trial testinony that the tape recording
represented the entire phone conversation, the best Detective Doe
could do was say he did not recall that answer. [R2-262] Detective
Doe |l ater suggested that the taping of the call may have been
“mninmalized.” [R2-265] The trial judge then asked wouldn't the
wiretap log showthat if that were the case. Detective Doe said it
shoul d. [R2-265] The state did not offer the wiretap log into
evi dence at the hearing. In fact, at trial, Detective Doe was
asked on redirect by the state:

Q But what was played for the jury was the entire call?

A Yes, ma’am [R4-389]

On recross when Detective Doe was asked again to explain his
false trial testinony concerning the | ocation of the cell sites and

the location of Miir’'s house, and the di stance between the cel
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sites hit by Davis's calls and Mair’s house, his explanation was
that “1 was going off nmy recollection fromtalking to a technician
in West Pal m Beach.” [R2-268]

The trial judge i mediately interrupted Detective Doe’ s answer
with the judge’s own observation discrediting this explanation:

The Court: When you testified at trial at the suppression
hearing you had those records.

Detective Doe: Yes, sir.

The Court: So you could have referred to the record and
gi ven t he exact | ocation, or soneone coul d have asked you
t he exact | ocation.

Det ective Doe: Yes, sir, | believe it cane up during the
hearing where we ordered themfromthat day, and we got
them after the suppression, | didn't have them at that

time [that is, at the tinme of the suppression hearing,

but he did have themat the time of the trial, because

that is when they were first turned over to the defense

triggering the defense notion for mstrial]. [R2-269]

In his argunment on the notion for newtrial, Defendant Davis’'s
trial counsel argued that (1) the court had relied upon Detective
Doe’ ss false testinobny from the suppression hearing to deny the
notion to suppress, (2) the defense had not been able to
effectively cross-exam ne Detective Doe at trial because of the
state’s having withheld the cell site and cell phone records, and
(3) the state had a duty under Brady to turn over the records as
soon as they got them after the suppression hearing and saw that
Det ecti ve Doe suppressi on hearing testinmony was contradicted by the
records. [R2-275] Turning these records over in the mddle of trial

did not allow the defense tinme for analysis - analysis which was

required to nake sense of the records and to be able to use themto
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cross-exam ne Detective Doe in the way he was cross-exanined in the
heari ng. [ R2-276]
The trial court denied the notion for new trial finding:

Wth regard to paragraph three [of the notion for new
trial], | amstill not of the opinion that there has been
evidence to show that there was any substanti al
difference in what the detective’s testinony was and what
the facts really are regarding the | ocati on of Brian Mir
and the phone calls made to himby M. Davis on February
10" and 11'". . . . | will deny the notion for newtri al
on the basis that the Court erred in denying the notion
for mstrial based on the State’s failure to conply with
di scovery requests. . . . [and] concerning the supposed
difference of tinme between recording and the tel ephone -
- Cingular Wreless records, | should say, on the phone
call fromM. Davis to Chantel or Shawntel . . . | think
the defense had sufficient information to devel op any
proof of that discrepancy prior to or during the trial,
and so | will deny the notion for newtrial as to that
as well. [R2-289-290]

At the el eventh hour, after the defense had given its opening
statenment and the State had presented its key witness, Detective
Doe, on cross-exam nation had di scl osed what the State should have
di scl osed nonths earlier in response to the defense demand for
di scovery - that there were cell site records from G ngul ar
Wreless that would prove or disprove Detective Doe damming
testi nony about the defendant’s itinerary the day of the fateful
trip.

The def ense i nmedi at el y brought the di scovery violationto the
attention of the court and noved for a mstrial. The court

conducted a Richardson!* hearing in response.

1 Richardson v. State, 246 So.2d 771 (1971).
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In that hearing it was determ ned that Detective Doe had had
the cell site records for alnobst seven nonths prior to trial and
despite specific demands for telephone records by the defense,
these crucial cell records had never been disclosed, nuch |ess
turned over.

This previously undisclosed information was <clearly
excul patory and clearly material to the defense theory. It was
information in the hands of a |aw enforcenent agent who was the
case agent in charge of the task force who arrested the defendant,
and therefore chargeable as known to the State. Gorhamv. State,
597 So.2d 782 (Fla. 1992)(the state attorney is charged wth
constructive know edge and possessi on of evi dence withhel d by ot her
state agents, such as | aw enforcenent officers), State v. Coney 294
So. 2d 82 (Fla. 1973); see also State v. Del Gaudi o, 445 So. 2d 605
(Fla. 3d DCA), review denied, 453 So. 2d 45 (Fla. 1984).

In addition, by referring to the records intrial and claimng
that they confirned Detective Doe testinmony - when in fact they
showed that Detective Doe was lying - his testinony was given an
patina of credibility beyond what it would normally have had. \Were
were these records? They were not turned over to the court or
def ense even during the R chardson hearing.

In fact, had the defense been provi ded the records in advance
of trial in sufficient tine to confer with a know edgeabl e person

from G ngular Wreless to deci pher them the defense would have
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been able to make two crucial points (1) that Detective Doe
testi mony about tracking the cell phone to Brian Mair’s house the
day the drugs were supposedly picked up was not true, and perhaps
even nore inportantly (2) that Detective Doe was a liar.' Had the
jury been confronted wi th Doe deception and outright |ies about the
cell site evidence, no court could have any confidence that the
jury woul d have credited anything el se Doe had to say in the case.
The linchpin of this circunstantial evidence case was Doe’' s claim
t hat Def endant Davis orally confessed. [ R4-255; R5-532-533]*% Davis
took the witness stand and deni ed the confession. [ R6-625] If the
def ense had been able to i npeach Detective Doe credibility as they
were able to do at the hearing on the notion for new trial once
they had had an opportunity to study the cell site records and
confer with Cingular Wreless for assistance in interpreting the
records, then there can be no confidence that the jury would have

accepted anything Detective Doe had to say or anything he was

2 Proverbs 17:27 says “A man of know edge uses words with
restraint.” Unfortunately, the record of Doe’ s testinobny at
trial and on the notion for newtrial |eaves no other choice of
words to fairly describe the character of his testinony in this
case.

¥ 1t is true that FDLE Agent Mark Brutnell [R5-438] and
Clay County Sheriff’s Deputy M chael Brown [R5-522] corroborated
Doe on the confession - but this corroboration is |ike the
proverbial roach in the pot of stew - once you find the roach in
the stew you don’t pick it out and keep eating the stew.
Det ective Doe was the roach in this stew and if the defense had
been able to show the jury that there can be no confidence that
the outcone of this trial would have been the sane.
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associ ated wi th.

It was shown in the hearing on the notion for newtrial that
there was no cell phone tower at the |ocation Doe said he tracked
Davis to closest to where Mair lived. Detective Doe was forced to
admt in the hearing on the notion for new trial that he did not
even know where Mair lived. At trial Doe had nmade it seemthat he
tracked Davis to within a one half mle radius of Miir’'s hone.
This was sinply a lie. He also clained at trial that the phone
conpany records corroborated his testinony on these points. O
course they didn’t corroborate his testinony - instead they showed
he was Iying. He also told the jury that the defense had had these
records available to them- cleverly suggesting by inplication to
the jury that the defense counsel knew that the Detective was
telling the truth and that the defense counsel could not be
trusted. Instead, it was the other way around. The jury never got
to hear the truth about any of this and instead were left with a
pack of lies fromthe case agent.

Clearly these cell site records should have been produced
seven nonths earlier - not in the mddle of the trial. Cearly
there was no excuse for the state’s failure to produce the records
and the non-di sclosure was not inadvertent. Cearly the defense
was prejudiced by the state’s failure to conply with its discovery
obl i gati ons.

There was no way for the defense to properly analyze the cel
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site records in the mddle of the trial or seek assistance from
Cngular Wreless to do so. Nor did the court even consider
adj ourning or recessing the trial to allow the defense tinme to do
so. Instead, the court suggested the defense confer during a break
with Detective Doe and | et himexplain the records to the defense!
That would have been not have been helpful and it is hard to
imagine it as a serious response to a discovery violation by the
very same witness. The court was asking the defense to take Doe’s
own expl anation as Gospel and at face value. This would offer no
way to cross-exam ne him

In the Ri chardson hearing the court shifted the burden to the
defense to argue and show how it was prejudiced by the state’'s
di scovery violation. The court erred in shifting the burdenin the
Ri chardson hearing to the defense to show that it was prejudiced.
The burden is on the State to prove that the defendant was not
prejudiced by the State’'s violation of the discovery and Brady
rules. State v. Schopp, 653 So.2d 1016 (1995). The State did not
prove the defense was not prejudiced.

The court erred in finding the violation inadvertent. The
court seenmed to think that the appropriate |level of review was
whet her the prosecutor personally had willfully violated the rule.
The court conpletely discounted and ignored the appropriate |egal
standard whi ch makes the State accountable for the actions of its

own | aw enforcenent officers. Gorhamv. State, 597 So.2d 782 (Fl a.
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1992), State v. Coney 294 So. 2d 82 (Fla. 1973); State v. Del
Gaudi o, 445 So. 2d 605 (Fla. 3d DCA), review denied, 453 So. 2d 45
(Fla. 1984).

On this point the court conducted no inquiry whatsoever. No
guestions were posed by the court to determ ne why the supervisory
case agent or anyone else on the state’s side, had not disclosed
any of this information to the defense. Wthout nmaki ng any inquiry
it was inpossible to nake a finding whether the violation was
willful or not. The burden was on the State to show that the
violation was not willful. By not offering any evidence on this
point, the State has defaulted and should be held accountable for
a wllful violation, absent any better record to explain this
vi ol ati on.

Clearly the failure to tinmely turn over the cell site records
was prejudicial to the preparation of the defense.

Any one of these matters standi ng al one woul d be sufficient to
find that the non-disclosed evidence was substantial and was
prejudicial to the defense. Pender v. State, 700 So.2d 664, 666
(Fla. 1997).

We respectfully submt that the trial court erred in not
granting the defense notion for mstrial when confronted with this
situation - a situation caused solely by the State’'s failure to
conply with its constitutionally mandated di scovery obligations.

I n Schopp, the Florida Supreme Court expl ai ned t he application
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of the standard to determne if a discovery error was reversible:

In determning whether a R chardson violation is
harm ess, the appell ate court nust consi der whet her there
is a reasonabl e possibility that the discovery violation
procedurally prejudiced the defense. As used in this
context, the defense is procedurally prejudiced if there
is a reasonable possibility that the defendant's trial
preparation or strategy would have been materially
different had the wviolation not occurred. Trial
preparation or strategy should be considered materially
different if it reasonably could have benefitted the
defendant. I n maki ng this determ nati on every concei vabl e
course of action nust be considered. If the reviewng
court finds that there is a reasonable possibility that
t he di scovery violation prejudiced the defense or if the
record is insufficient to determ ne that the defense was
not materially affected, the error nust be considered
harnful. In other words, only if the appellate court can
say beyond a reasonabl e doubt that the defense was not
procedurally prejudiced by the discovery violation can
the error be considered harm ess.

State v. Schopp, 653 So.2d 1016, 1020,1021 (1995) [enphasis
supplied]. See also State v. Evans, 770 So.2d 1174, 1210 (Fl a.
2000) (“Only if the appellate court can say beyond a reasonable
doubt that the defense was not procedurally prejudiced by the
di scovery violation can the error be considered harnless.”)

Brady v. Maryland, 373 U. S. 83, 87, 83 S.C. 1194, 1196-1197
(1963), held "that the suppression by the prosecution of evidence
favorabl e to an accused upon request vi ol ates due process where t he
evidence is material either toguilt or to punishnment, irrespective
of the good faith or bad faith of the prosecution.” See More v.
[Ilinois, 408 U S. 786, 794-795, 92 S. . 2562, 2567- 2568, 33
L. Ed. 2d 706 433 (1972). The standard for a Brady violation is:
Were there has been a suppression of favorable evidence in
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violation of Brady v. Maryland the non-disclosed evidence is
mat eri al : "if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different. A 'reasonabl e probability’
is a probability sufficient to undermne confidence in the
outcone.” United States v. Bagley, 473 U S. 667, 682, 105 S.C
3375, 3383, 87 L.Ed.2d 481 (1985), United States v. Al zate, 47 F. 3d
1103, 1109, 1110 (11'" Cr. 1995).

A showi ng of materiality does not require denonstration by a
preponder ance t hat di scl osure of the suppressed evi dence woul d have
resulted ultimately in the defendant's acquittal (whether based on
the presence of reasonabl e doubt or acceptance of an expl anation
for the crime that does not incul pate the defendant). 1d., at 682,
105 S.¢t., at 3383-3384 (opinion of Blacknun, J.) (adopting
formul ati on announced in Strickland v. Washington, 466 U S. 668,
694, 104 S.Ct. 2052, 2068, 80 L.Ed.2d 674 (1984)); Bagley, supra,
473 U. S., at 685, 105 S.Ct., at 3385 (Wiite, J., concurring in part
and concurring in judgnment) (sane); see 473 U S., at 680, 105
S.Ct., at 3382-3383 (opinion of Blackmun, J.) (Agurs "rejected a
standard that would require the defendant to denonstrate that the
evidence i f discl osed probably woul d have resulted in acquittal ™).

The question is not whether the defendant would nore |ikely
t han not have received a different verdict with the evidence, but

whether in its absence he received a fair trial, understood as a
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trial resulting in a verdict worthy of confidence. A "reasonable
probability" of a different result is accordingly shown when the
government's evidentiary suppression "underm nes confidence in the
outcone of the trial." Bagley, 473 US., at 678, 105 S.Ct., at
3381.

Bagley materiality is not a sufficiency of evidence test. A
def endant need not denonstrate that after discounting the
i ncul patory evidence in light of the undisclosed evidence, there
woul d not have been enough left to convict. The possibility of an
acquittal on a crimnal charge does not inply an insufficient
evidentiary basis to convict. One does not show a Brady viol ation
by denonstrating that sone of the incul patory evidence shoul d have
been excl uded, but by showing that the favorable evidence could
reasonably be taken to put the whole case in such a different |ight
as to underm ne confidence in the verdict.

The defense submts that it has net the standard for reversa
in this case - or put in the corollary fashion - the State fail ed
to nmeet its burden of proving beyond a reasonabl e doubt that the
def ense was not procedurally prejudiced by the State’s admtted

di scovery-Brady violation.
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I'11. SENTENCI NG | SSUES
1. HABI TUAL OFFENDER SENTENCES | MPROPERLY | MPOSED

A COURT LACKED AUTHORI TY TO | MPOSED HABI TUAL OFFENDER SENTENCE
FOR DRUG TRAFFI CKI NG OFFENSES

It is Davis's position that the m nimum mandatory sentence
requi red under Florida Statutes 8§ 893.135(1)(b)(1)(c) is just that
- a mandatory sentence that trunps the nore general provision of
the habitual offender statute, 8 775.084. The Court had no
discretion to inpose any sentence but the mninum nmandatory
sentence of fifteen years. But see Wods v. State, 807 So.2d 727
(Fla. 1t DCA 2002) (in dicta stating that defendant convicted of
drug trafficking offense commtted after Cctober 1, 2000 subject to
habitualization). Dicta in Cotton v. State, 769 So.2d 345 (Fl a.
2000) suggests that a court may inpose a higher habitual offender
sentence upon a drug trafficking offense, but the authority for
this proposition, cited by the court, was Florida Statutes 8§
775.082(9)(c). That citation of authority was apt for the issue
under consideration by the Court - the Prison Rel easee Reof fender
Act - but was not authority for the dicta that the habitual
of fender classification could trunp the drug offender mandatory
classification.

B. UNDER APPRENDI V. NEWJERSEY COURT LACKED AUTHORI TY TO | MPOSE
HABI TUAL OFFENDER SENTENCE

We argue that the findings required to habitualize, other than

the nere fact of the predicate prior convictions, are facts that
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must be alleged in the charging docunent as an elenment of the
offense and proved to the jury beyond a reasonable doubt as
el ements of the offense in a bifurcated trial proceeding. Apprendi
v. New Jersey, 530 U S. 466 (2000). But conpare Jones v. State,
781 So.2d 580 (Fla. 1%t DCA 2001) (that Apprendi does not apply to
the enhancenent of a penalty based on proof of prior crimnal
convictions); But see Gant v. State, 2002 Fla. App. Lexis 3727
(Fla. 2" DCA March 22, 2002); Saldo v. State, 789 So. 2d 1150 (Fl a.
3d DCA 2001); CGordon v. State, 787 So. 2d 892 (Fla. 4th DCA 2001);
Wight v. State, 780 So. 2d 216 (Fla. 5th DCA 2001); see also
McDowel | v. State, 789 So. 2d 956 (Fla. 2001).

C. THE COURT'S FACT FIND NGS WERE | NADEQUATE TO JUSTIFY
| MPCSI TI ON OF AN HABI TUAL FELONY OFFENDER SENTENCE

The court did not enter a witten order setting forth its
reasons for sentencing the defendant as a habitual felony of fender,
and made only the followng fact findings orally on the record to
support its decision that the habitual offender sentence was
necessary for the protection of the public:

THE COURT: kay. M. Davis, you just continued to be

arrested for violating the law nost of your life as an

adul t. And there is no question in ny mnd that you

shoul d be considered as an habitual offender. | nean,

you have had many many tinmes nore nunber of convictions

than you are required to obtain that infanous status.

[ R2- 307- 308]

In terms of the fact findings relied upon to inpose the

enhancenent, Davis’'s case is close to being on all fours with Adans
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v. State, 376 So.2d 47 (Fla. 1% DCA 1979).

The second-stage finding, that extended inprisonnent is
necessary to protect the public from Adans' future
crimnal activity, was based on stated findings,
l'iberally construed, to the effect that Adans' prior
of f ense, armed robbery, was dangerous irrespective of his
al | eged use of a sawed-off shotgun; (2) Adans viol ated
probation by drug use after he had an opportunity to
participate in a drug wthdrawal program (3) Adans
possessed heroin and drug paraphernalia as charged in
this case; and (4) Adans was arrested for "another
violent crine, assault to nurder." .

The trial court made no finding that Adans was at
sentencing addicted to heroin, so we do not consider
whet her heroi n addi cti on woul d add to weight tothe trial
court's findings under Section 775.084. For the sane
reason we also disregard the presentence report's
reference to Adans’' use of a sawed-off shotgun in
committing the 1971 arnmed robbery. For the sane reason we
di sregard any charge or inplication in the presentence
report that Adans attenpted to nurder two acquai ntances
and intimdated themfromtestifying agai nst him Thus we
are left with supported findings that Adans was convi ct ed
of armed robbery in 1971, violated his parole fromprison
by using heroin, possessed heroin and paraphernalia as
charged on this occasion, and was arrested but not
prosecuted for two other crines.

The findi ngs by the sentencing court inthis instance are
insufficient on their face to show that the public
requi res Adans' extended i nprisonnment for its protection
agai nst his further crimnal activity. The sentences are
therefore vacated and the <case 1is remanded for
resentencing, conventionally or in accordance wth
Section 775.084. [enphasis supplied]

See al so Mangramv. State, 392 So.2d 596 (Fla. 1%t DCA 1981); Eutsey
v. State, 383 So.2d 219 (Fla.1980). W submt that in Davis’'s case
only a conventional, non-habitual offender sentence nay be i nposed.

D. THE COURT FAI LED TO CONDUCT THE REQUI RED “ SEPARATE PROCEEDI NG’
TO HABI TUALI ZE

Florida Statutes, 8 775.084 requires a “separate proceedi ng”
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to determnation the qualification for and determnation of the
habi tual offender classification - separate from the sentencing
proceeding itself. No such separate proceeding was held in Davis’s
case, nor was it knowingly and intelligently waived by Davis.
| medi ately upon rendition of the verdict the Court schedul ed
sentencing for Cctober 8, 2001. [ R6- 764] On Cctober 8, 2001 the
Defense filed a notion for newtrial in open court and sentencing
was deferred until October 29, 2001. [ R1-Docket] At the October 29,
2001 hearing it seens to have been anticipated that the court
woul d first hold a hearing on the notion for newtrial, because the
state asks if they may proceed out of order and put on a
fingerprint witness they have present and it is agreed that they
may put this witness on out of order. The state then put on a
fingerprint expert and introduced prior judgnments and comm t nent
or ders. No findings or other determnations relative to the
habi tual of fender status were made after this witness testified.
She was excused, then the court turned to hearing testinony and
argunent on the notion for newtrial. This testinmony and argunent
went on for an extended period of tinme, and when finished the court
stated that it was taking a recess and woul d reconvene later in the
afternoon. Again, no findings had been nmade either on the habitual
of fender status or on the notion for new trial. Wen the court
resunmed the hearing later that afternoon it announced its ruling on

the motion for new trial, which it denied, then asked defense
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counsel if it had any witnesses for sentencing. The defense then
put on witnesses in nmtigation of sentence. The state had no
further witnesses. The court then heard argunment from counsel and
proceeded to determne that Davis was a habitual offender and
i nposed sentence - all in the sanme proceedi ng wi t hout any wai ver of
a separate proceeding fromDavis or his counsel. [R2-215 ff.] This
procedure fails to conmply with the requirenent of a separate
sent enci ng proceedi ng under 8§ 775.084.
2.  FINE WVRONGY | MPOSED

The Court inposed a $250,000 fine while sentencing the
def endant not under the drug trafficking statute provisions, but
under the habitual offender provisions of § 775.084. The judgenent
and comm tnent written order correctly states that the fine was not
i nposed as a drug trafficking fine but was i nposed under authority
of 8 775.083. The judgnent and sentence witten order is correct
in that the fine nmust be inposed under 8§ 775.083 (at least if the
sentence remai ns a habitual offender sentence - if the sentence is
corrected to be a drug trafficking m ni rumnandatory sentence then
t he $250, 000 fine could be inposed). Section 775.083 limts fines
for first degree felonies to $10, 000.
3. THE SENTENCI NG GUI DELI NES SCORESHEET WAS | NCORRECTLY SCORED

The scoresheet inproperly scores an additional 46 points for
count two, when count two is a predicate act for count one and is

part of the sanme conduct punished in count one. It was inproper to
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add additional points for this offense.

I n addi tion, the scoresheet states that the maxi numpenalty is
60 years, however the two offenses could not be sentenced
consecutively due to Doubl e Jeopardy consi derations, therefore the
maxi mum sentence is the maxi mum penalty for a single count. Hale
v. State, 603 So.2d 521 (Fla. 1994). W further submt that the
maxi num penalty for a mninmum mandatory fifteen year drug
trafficking offense is fifteen years despite the fact that it is
classified as a first degree felony.
4. TRAFFI CKI NG CONVI CTI ON UNLAWFUL UNDER TAYLOR

The Second District Court of Appeal decided Taylor v. State,
27 Fla. Law Weekly D. 250 (Fla. 2" DCA 2002) on January 23, 2002,
hol ding that Chapter 99-188, which anended Florida Statutes 8§
893. 135, was wunconstitutional because it violated the single
subject rule of Art. II1l, 8 6, of the Florida Constitution.
Al t hough the Tayl or case addressed that portion of the statute that
added a m ni rum mandat ory provi sion for mnethanphetam ne, arguably
t he unconstitutional anmendnent rendered the entire statute void.
If that is so, there is no sentence that nay be inposed. But cf.

McKi bben v. Mallory, 293 So.2d 48 (Fla. 1974).
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CONCLUSI ON

Appel l ant Reyneldon Davis requests this Honorable Court
reverse and vacate his convictions and sentences and renmand the
case to the circuit court for further proceedings consistent

therew t h.

Respectful ly submtted,

WLLI AM MALLORY KENT

Fl ori da Bar No. 0260738

24 North Market Street
Suite 300

Jacksonville, Florida 32202
(904) 355-1890 Tel ephone
(904) 355-0602 Facsimle
kent @M | | i ankent. com
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